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TO' THE 


F + 
Courteous Reader, | 


Lbeit the name of the Compiler of the greateſt 
part of the enfuing REPORTS. (for Denox 
minatio fit. a parte majori & meliori ) would be 
a ſufficient invitation to any underſtanding Reader, not 
only to 2 upon, but ſeriouſſy to peruſe them; 
yet becauſe theſe: two Queſtions = (and no doubt 
will, and that upon good ground) be made: as, 
1. Why they ſhould lye ſo long in private hands, with- 
out being expoſed to the publick view? 2. Why they 
ſnould be now Printedlꝰ̃̃ 87521 
Io the firſt I anſwer, That by the handſome com- 
poſure and connexion of them, it may ( and that very 
probably) be conjectured, that the honourable Com- 
ler at firſt intended them for the publick, but they 
after his death!) ing into private hands, they who 
dame paſſeſſors of them, did rather intend their own, 
and their friends private knowledge and advantage by 
them, than to let others commuiiicate therein: for 
hath not forinerby beten ( neitheg ie ůãů aa a! 
for the great and learned Profeſſo F: 
groſs into their own hands che beſt, and moſt authen- 
tick REPORTS, for their better help, credit and 
advantage in the courſe of their practiſe; which being 
unknown to other men, they cannot upon ſudden oc- 
caſions, be ready to make anſwer thereunto : and that 
— — the reaſon why they have not been as yet 
ed. 
To the ſecond I anſwer, that the Copy (out of which 
this Tranſlation was made) coming out of the 9 | 
A 2 0 


ET 7 


— (— — 


— 


of a reverend and learned Serjeant at Law now deceaſed, 
and faid therein to þe written with the proper hand- 
writing of the Lord POPHAM (a good ground to 


concewe that it was Aythentick,) the Gentleman in 
Who hand it was, 7 abend eke psc 
Cbpy, that fot might be made publick ; to whoſe im- 
portunity there was at laſt a condeſcention, ſo as ſuch 
due care might be taken both in the Tranſlation and 
Printing, as not to prejudice the Author, or the matter 
therein contained : And whether that condition be ful 
ly performed, ſhall be now left to the candid interpre- 
tation of the judicious Reader, v ho cannot but know 
that ſome Errata; (let the Printer or Corrector be ne- 
ver ſo careful) will follow the Preſs; but it is hoped 
that nothing material or ſubſtantial is committed or 
omitted to the prejudice of the Work, or of the Com- 
piler thereof, There is an addition of ſome later Caſes 
in the time of King JAMES; and the late King 
CHARLES, which were taken by judicious Pens, 
as will evidently appear by the Caſes themſelves ; and 1 
dare fay,” that whoeytr reads them, will neither think 
Hel or Money miſpent, they being ſuch as are well 
more, that the principal: end of this Edition is, the ad- 
vancement of Knowledge, and to impart the good 


thereof to thoſe who heretofore wanted what is hereby 


made publick, which may. (peradventurc) be a means 
to invite others more learned to publiſm other things of 
the like nature, for the beneſit of Students, and Profeſ- 
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In the ti time of Queen ELIZABETH. - 


And written with his oft Hand in French and now faithfully 
done into "Eveliſh. To. which' are added ſome remarkable 
CASES, 9 by other Learned Learned and * Pens, 


ince his 
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this cale, but | 
faivthat in 22 Fir. Treſpaſs; 30 tr 
-riff — —— Bar os. as ki 


— os much as it is at 
ogg: ut 5 he Deſnvnt Thi being ra 
ntiff, by the acknowledg⸗ 


and found againſt the 
men el cb b nt himletf, god again him to enter into 
Land,aud 2 > is become Treſyaſſoz to the 
ſaid, that in In Treſpaſs where the Defendanc 
pleads that he let the Land to the tiff foz * man's lite, and * 


* a will at the leaſt not defeated 


F £7 
» «6 


If ' . 
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here 


here 
by the Reco2d it ſelf which is s, we ſie that the Plaintiff hath 
god cauſe of Action: And ane in Treſpaſs in ſome caſes the 


Plaintiff map trapexle xhe | ut ma 5 Hop Title 
Eo Ea ran tos 
ought to be where a Title is acknowledged to the ntiff bythe Bar, and by 


another means deſtroy by tho km at, H6z>chere..it ſufficeth the Plaintiff to 
traverſe that part of the Ear which goeth to the deſtruction of the Title of the 


Pl e be without akin t ite, bu 

Bo ray ea part Ear, =, king qu A ⸗ 
cia Cle to in ic er Ea the 

on appeareth to be in the Delendant, becaule that although the Traverle there 


be found fog h | hſtauving, Kecozdiuluch n Cale the 
firſt Polſelſion I rer War be in . ebenen, which fficeth to 


Mutsin pi 8 nik, and t the Court hath no 
1 er he : 5 _— 155 4 laintiff, unlels 8 ſes 
| e Þ in bes  [pefiat Title offeſſſon- of the Delen⸗ 
vanic ; pte, tn fs fo; bzraking dk his Clofe, the Defendant 


matte 
where t der the 


pleads that J. G. was ſeiſed of it in his Demeſne as of F&,awvenfeoffed-).K.by 
virtue of which he was ſeiſed accozdingly, and ſo being ſeiſed,enfeoffed the De⸗ 
fendant of it, dy which he was feifed, untit the Plaintiff claiming by colour of 


a Deed of Feoffment made b 1 J. G. long hefoze that he enfeoffed J. K. 
(where nothing paſſed bythe i Feofinie w entred, upon which che De⸗ 
fendant did-re-ontex, hero che Plainciff map:wel criverſe che Feoffment ſup- 


poſed to be made by the ſaid J. G. to the ſaid J. K. without making Title, 
ar — re ms es — at will made ww 

10 Main n which being deftroped. cannot enter 4 
— — to the Land dy Diſſeiſia, — 115 


offefſion of the Defendant is a Mpv 

1 —7 
J. G. laing traverſed 

the Pele ndant | 
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found fox Fim;he hath by tho 
Title 
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8 diverſity where 
acknowledged in the Pla 


dading to be iu the Meferivant, and where, 


in 3435 | 


Þ.Jobri of Ward, ond others in Fa, ta the uſe of himſeit 


| foz fozty- years, from the date of the ſaid after to che uſe of the faid 
0; body + and fo2 default of 


Weir Apparent to the ſaid 
Pale, having Iſſue the ſaid twa > —— — — =_ 
. ng | | to 27 Eliz. t 

ſaid Francis Cart of Bedford, by Indenture wade between him aud the Earl of 
Cumberland and acherpin conſideration of the advancement of the Peirs Pales 
of the body of the faiv. Earl, which hy courſe of deſcent ould oz might ſucceed 
the ſaid Earl, in the name and diguity of the Earidam of Bedford, and foz the 
better eſtabliſhment of his Logaſhips Panuozs aan Peredicameuts, 

name and blood of the ſaid ©axi,covenanted aud granted with the ſaid Coves 
nantes, that he and his Heirs horeafter ſhall Can (2iſed of che ſaid Bannozs 
(amongſt others) to the uſe of himſelf foz life, withaus 

and afcer his deceaſe ts the uſe of Francis the Low 


Anight, 


3 
Aue Edward the 
of Bedford died 
03 the now Earl of 
queſtion ; and upon 


died, 
nom Carl of Bedford, and after this the laid Francis late 
Daughters of the faid 


an Estate fo; years only pzecedent ſuch a li⸗ 
rs is not god, but in- caſe of an uſe ic is 


otherwiſe,foz it map remain to be executed, to be an ule in Eſſe where the ri 

tall be 7 N 

8 6 accozying to chat which may be colle⸗ 

| "1 t Aud therefoze if a may make 

of any Uſe oz confidence, the Law 

nwle, vut if it * — - 
2 x 
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Hliz. aud Anne Ruſſel. 


the Uſe of the party to whom it is made, oz —. to the confidence which 
ſhall be abſolute, oz accodding to that which ts 11 may alter that 
which otherwiſe ſhall be. upon the general confiddnce, as 30 H. 6. Fitz. 
Deviſe, At a man deviſe Lands to another in Fee, he hath the uſe and Title of 
it, but il it be limited to his ule fog Hts like dulp, the ule of che Fee ſhall — 
the Yeirof the Deviſoz, fog by the limitation his intent ſpall be taken to be o⸗ 
therwile, then it ould be taken if this limitation hav norveen; and in as much 
as in this tale the Earl referves to himſelf bat the ule lo years, it is evident 
that his intent never was to have the which per⸗ 
haps he intended to be foz the benefic of hip will, which walt be defeated con- 
trary to his purpole it the Fee all be alſo in hin by the death of the ſaid John, 
without Iſſue Pale, and cherefoze the — — — aught to have the Land. 
And on the other part it was argued by Glanviſ Serjeanc, and Egerton the At⸗ 
tozney General, that this limitation mave tu the right Veirs, is void in the 
fame manner, as if a man give Lands to another foz life, the Remainder to the 
right Peirs of the Feoffoz, in this caſe the Heir ſhall take by deſcent as a Res 
verſion remaining to the Feoffoz,and not as #-Rematinder deveſted out of him, 
foz the ancient right pzivilege the Eſtate which he may take, and therefoze he 
ſhall cake it by deſcent,and not by purchaſe ;/foz the name ot right Beit is not 
a name of purchaſe berwixe the Anceſtoz and his heir, becauſe that doth inſtante 
that he happened to be heir, he takes it hy veſcenc, and then it comes too late 
to take by purchaſe, And another reaſon that the cheers ſhould not have it 
is, becauſe that when Sir John Ruſſel dies without ſue Pale, which Eſtate 
might have pzeſervev the:Remainder, if it ſhall be a. Remainder, there was 
not any right heir oz the ſaid Francis Earl of Bedford to take this Remainder, 
hecauſe that the ſaid Earl ſutvived him: And therefoze it is to be reſembled 
to this Cale; Land is iven-in Tail, the'Remainder to the right Beirs of 
J. G. the Donee dies without Iſſue in the life of J. G. in this caſe, albeic 
J. G. dies afterwards having an heir, yet this heir ſhall never have the Land, 
becauſe he was not heir in Eſſe to take it when the Remainder fell, and foz 
the mean Effate foz prars this cannot pzeſerve a Remainder, no moze than 
when Land is given fo) pears, the Remainder to the right heirs of ] G. this 
Remainder can never be'gsov ik J. G. be then living, becauſe ſuch a Remain- 
der cannot depend but upon a Free-hold pzecedent at leaſt, and therefoze the 
Inheritance here ſhall go to che nom Earl of Bedford by the ſecond aſſurance, 
And upon conſideration of: the Caſe and ſeveral Conferences had upon this 
amongſt the Judges and Barons, it was at laſt reſolved by all (but Waron 
Clarke) that the Daughters ſhall. not habe the Panndzs in the County of 
Dople bu the now Earl of Bedford, and y upon this reaſon, becauſe 
t us right heir to take as where the mean Eſtate Tail 
was determined, which was by the Lozv John, without Iſlue Pale, foz they 
agreed that the Rematnder to the right heirs, if ic be a Remainder, cannot be 
pꝛeſer ved by the mean Eſtate foz years, ſoz it dught tu de a Free-hold at leaſt 
which ought to pzelerve ſuch a Remainder,-until there be ons to take it by 
name of Purchaſoz as right heir. And at this day they did not think there was 


any diverſity between the Cale of a Remainder in Poſſeſſion limited to the 


right heir of one, and of a Remainder in ule Io limited over to another. 
Mich. 34 and 35 Ele. Io the King's Bench. © 


I Ejectione firmæ upon ſpecial verdi the caſe was thus, A man poſſeſ⸗ 
ted et a Term of pears in right of his wife, aAeaſe fo; years of the 
ſame Land to begin after his death which was the Leſſoz,and afterwards he dy⸗ 
ed and his Wife ſurvived him, and the queſtion was, whether the wiſe all have 
the Land after the death of the husband oz the Leſſee, foz if the husband * 
. | viled 


_ | —— 


Gateler. 


* — * 5 1 . * ” 
af m—_ 


viſed the ſame Rand to an eſtranger, pet the Wife ſhall have it and not the 
Devilee, as it happoned in the Cale of Matthew Smith, who made firſt ſuch a 
Deviſe of a Term of his Wife, and pet the Wife had it; becauſe that by the 
death ol the.husband ( befozewhich the Deviſe did not take effect ) the Wife 
had it in her firſt Night not alteren in the life of her Pusband; but it was 
agreed in chig:caſe-$y all pron 2 the Leflee ſhall have it during his 
Terms for as the hugband durtug his life might concract foz the Land foz the 
whole term which the wife had in it, fo mighe he do foz any part of the term 
at his pleaſure; .fo2if he may teviſe the Land fog one and twenty years to be- 
gin pzeſently; be alſo may mabt it to begin at any time to come after his 
Deach, if the term of the Wife be not expired, but foz the Remainder of the 
term of the Hus band made uo;diſpoſition during his like, the Wife ſhall have 
{ey which by datum this Cale. happened upon a ſpecial Werdic in the County 
Somerſct, about. 20 Eliz.:where he and Derjeant Baber were Pzactiſers in 
the Circuit there, to wit, the:Lanvs were demiſed to Pusband and Wife 
foz theix lives che Remainder ta the Durvivoz of them foz years, the Yuſ- 
band granted over this term of pears-and died, and the queſtion was whe- 
> ad Wife ſhalb have the term of pears oz the Gzantee, and adjudged that 
the Wife ſhall have it, and it was upon this reaſon, becanſe there was no- 
thing in the one z the other to-gzant over, until there was a Durvivoz : 
And the ſame Law had been if che Wife had died after the Gzant, and the 
bad ſpryſved, pet he tall have the term againſt his own Gzanc ; 
as if a Leaſe were made foz Life; the Remainder fo; years to him which firſt 
| cometh to Pauls, if A. grant this Term foz years to another, and afterwards 
* A. is the firſt that comet h to Pauls, pet the Gzantee ſhall not have this Term 
fy becauſe it was not in A. by any means neither in Jntereſt noz otherwiſe until 
| he came to Pauls: As if a man make a Leaſe. foz life, the Remainderco the 
ght Peirs of J. 8. J. S. hath Iſſue a Son which ſelleth this Remainder, and 
—— J. S. died, this Bon being his Heir, notwithſtanding his Sale, he 
l have this Remainder and not his Gzantee, becauſe it was not in him at 
the time of his Gzant, but by a, matter which cometh, Ex poſt facto, to wit 
death of his father, and afterwards Judgment was given in the firſt caſe, 
that the Gꝛantee ſhall have the term gzanted to him by the Yusband, and that 
the Mile ſhall not have the term during this Leale, 


Hunt 2 Gateler. 
Mich.' 34 and 35 Elix. in Commun. Banco. 


N a Replevin between Hunt Plaintif,and Gateler Avowant in che Tons de this caſe 
mon Pleas, which was adjourned foz difficulty into the Exchequer Chamber, * 6. 1.6 — 
the Cale was thus, Tenant in Tail, Nemainper in Fee, he in Nemainder in % cs. 
Fee grants a Rent-charge in Fee out of the ſame Land, to begin after the 

Eſtate Tail determined, Tenant in Tail ſuffers.a common Recovery with a 

Uoucher over, to the uſe of the ſaid Hunt in Fee, and died without Iſſue in- 


unt in Fee 
Hunt ſhall uow hold the Land charged 
and after that it had long depended, and 


ſaid, 
granted a Rent-charge out of the ſame Land, oz had made a 
Leaſe foz years, 03 had acknowledged a Statute, all theſe had ben god, ann 6 
inſt him which cometh in under the Recovery, not withſtan⸗ x 
ding chat the Tail had been determined foz want of an Heir inheritable 3 
to 
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om on toſe Wes the Of and others his Executo1s, { 
| w / J and died 9; 
. after whole the Etecuco2s refuſe to be — 


The ſeven years paſs wt hout t hae ſtablihing or the Schl, and other things 
attoꝛving to the foy the 


| part of it, wherebp the Land in Thetford 
was fox feited-to the Heit fo2 the Convition bzoken; Ind within the ten rears 
Dit Edward Cleet made 4 Feoffinefibof Land to the- value of 351, a year co 
rhe ſurviving Exeturot, foz the tile df che Sehe, but with a condition con- 
traty to the Wilt, and no Livery wat made upon the faid Feoffment, but it 
was intolled of Kerszd'in the Chanctty, wheteby tho ſaf> Sir Edward had 
oi Moone e d Aron henry ed 
neither : n r Mes e any thing in finding t 
teacher oz the ether wozks of with 


| the S of the laid Lands in 
roxton, 07 in aſſu Pry the ſaid Edward 
Peacock the 


bp Gogirey and others that the Entry 
was 1 » .tv{t in the right, of the ſaid Sir Edward, bes 
|  Scacute of 23 H. 8. cap. was wit hout con⸗ 
ute all the uſes limited in ſuch 
in the nature of a Po2tmain, 48 


bp chs body of che 


atme: and the Statute o:datned 


| „ to deftand this Drav 


and if this vd nor he ly them per the Entry made in the 
he ; | tors, 48 god 3 — 9— 

Executom are allo bound a with a cacire condition that theſe thing: 
e perloꝛmed which art not done; and there lee the Entry in right 1 


Gi 


ir is lawful, foz the wozos Ad propoſitum, ea intentione, and the like ip 
2 Mill are god Conditions which Gaudey and vouched the caſe 28. 
gefl. Pl. but it was after tiften argument agueed: by all the Court that the firf 
exception was to no purpoſe, foz rm that this Dcatute was to be 
taken to extend only to the:uſes which tend ta Kuperfficion, as might be cole 
lected as well by the woꝛda of it in che verp bodp of the fc at the beginning, 
as by the time in which it was made, foz at this time AM 
ſpec to the ruin of che Authozity of the Pope, and to the tion of t 
Abbies, Chantries, and the like: And by „ the Proviſo was put in 
the Statute, but foz facisfagion-of the Burgefles vi the ſame City at this time 
eee, 
ſaid Sir Richard to have the Land in Groxton bound with any condition in 


the poſſeſſion of his Gxecutozs, oz with eny aber matter determine 
their Eſtate, fo2 the Wozds; that they ſail. have it upon tru and confidence, 
exclude all conſtraint which is in every ton dition, and the Will is, chat they 


ſhall have it to the uſe of themſelves and their Peirs foz eher, which canno 
be if it ſhall be abzidged by any Limitation: 023 Determination: And he ſaid, 
that the Lozd Anderſon demanded of him a Caſe which. was adjudged in the 
Common Pleas 29 Eliz. Rot. 639. which was thus One Michel made a 
Leaſe foz years rendring Rent, and fh default of payment a Re-entry with 
Covenants on the part of the. Leſſer to repdir the Peſſuages, &c. and the 
Term continuing, the ſalpd Michel, by bis Mill in Waiting, deviſed the ſame 
Land to the ſaid Leſſee ſoz mo2e ears thaw-he had tocome in ic, rendring 
yearly the like Rent, and under the ſame Covenants which he now holds it, 
and died, and afterwarys the-firſt-Term/ expired, the Leſſee does not repair 
the Youles,and the queſtion-was;wherher by this he bath fozfeited his Term, 
and adjudged that ag ts this (4 was not any condition, and a Covenant it could 
not be, foz-a Covenant -always ts tome on the part of the Leſſe him- 
ſelf, which cannot be ingthis caſe, for be doch not ſpeak any ching inthe 
Will to bind bim, bug «they: are all cho. words of che Deviſoz himſelf 
compziſed in a Will, and it never was his intent to have ic to be a condition, 
and therefoz6:poid as to the Leſſee to-biyd him either by wap of Covenant oz 
Condition; ſo here, &c: And foz the ſaid kment enrolled without Lives 
ry, it was agreed by all, that it was not ot any 1 make the Land to 
paſs to the Executozs;but the Enrolment concludes him to ſay not his Deed ; 
And allo that the Executozs refuſe to he Executozs, this all not hinder 


them ta take by Devile as tu the Inheritance; whereupon it was adjudged 

that 222 — on. | 
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Hillary Term, 35 | 
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N an Ejectione firmæ, betwdeu John: Thompſon;Plajuti#, and Thoma, 
I Trafford Defendant, — A The P2e@ent and Scholars of 
Magdelen College in Oxford; 20. Decemb. 


8 Elz. Did let a. 
the Furrough of Southwark, to which u | 
diſh foz twenty years, from the Feaſt 
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dring the ancient Rent, 
to the Plainciff, upon which the 
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Thompſon zer/xs 
Trafford. ; 


which had the 4utereſt of the ſaid Standich by mean Aſſignments : Popham 
ſaid, that Ipſo facto upon the laſt Leaſe made, and annexed by Standiſh, the 
firſt Leaſe was determined and gone, foz this laſt Contract diſſolves the firſt 
when the one and the other cannot ſtand together, as they cannot here, be- 
cauſe che one interfnix wich the other, and ſo was the opinion in the Com- 
mon Bench abaut 1 Eliz. in the Caſe of the Abby of Barking, of which J have 
ſien a Repo2e. 

And here Standiſh befoze Michaelmas, next after the ſecond Leaſe made to 
im could not g2ant over his firſt Term to be god to the Gzante, foz if this 
Id be, the ſecond Term ſhall not be god to Standiſh ; but foz the remnant 
of the pears after, the firſt Term finiſhed, which cannat be becauſe it ſtand⸗ 
eth in che power of the Gzantoz wich the aſſent and acceptance of the Gꝛantæ 
to make the ſecond Gzant god, foz the whole Term, to wit, from Michaclmas, 
and this cannot be but by a determination in Law of the firſt Term immdiate⸗ 
Ip, which is made by his own acceptance, and therefoze a p2cjudice to none 


but himſelf, and Volenti non fit injuria, and the firſt Term cannot have his 


continuance until Michaclmas, but is gone pzeſencly by the acceptance of the 
ſecond Leaſe in the whole, foz the firſt Contract which was entire cannot be 
ſo diſſolved in part, but in the whole, as to that which the Party hath, and 
therefoze the firſt Term (as the Cale is here) is gone in the whole, to which 
Clench and Gaudy agred 3 and if ſo, then this laſt Leaſe to Standith was but 


as a Leaſe made to begin at a time to come, which is made god by the Dta- 


tute of 14 Eliz. if it do not exced the time of fozty years from the making of 
the Leaſe 3 foz the purpoſe of this Act was, that Colledges and the like ſhall 
not make Gzants in Reverſion, albeit it be foz a year, and the reaſon was, 
becauſe that by ſuch Gzants in Reverſion they ſhall be excluded to have their 
Rent of the particular Tenants foz the time : And therefoze in the Caſe of 
the Counteſs of Suſſex, who had a Jopnture aſſured to her foz her life by Act 
of Parliament, with a Proviſo, that the Carl her Yusband might demiſe it 
foz one and twenty years, rendzing the uſual Rent, where the ſaid Earl had 
made a Leaſe foz one and twenty years, accozding to the Statute, within a 
pear befoze the end of the ſame Leaſe, the ſaid Carl made a new Leaſe of 
the ſame Land to Wroth his Servant foz one and twenty years, to begin af- 
ter the end of the fozmer Leaſe, rendring the uſual Rent, and died, che ſaid 
Counteſs avoided this laſt Leaſe by — given in this Court, betauſe it 
ſhall be intended to be a Leaſe in Poſſeſſion, which he ought to make by the 
Proviſo, from the time of the making of it, otherwiſe by ſuch perverſe con- 
ſtruction, the true intent of the Statute ſhall be utterly defrauded, WButhere 
to make a Keaſe foz twenty years to one in poſſeſſion, and to make another 
Leaſe to another foz twenty years, to begin after the end of the fozmer Leaſe, 
is god, becauſe that the one and the other do not exc&d the fozty pears com- 
P2ziſed in the Dcatute. | 

And the Juſtices of the Common Bench the ſame day at Serjeants Jun agreed 
to the opinion of Popham foz the determination of the whole firſt Term, by 
the taking of the ſecond Term by Standiſh, 
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Ward verſus Downing. 


2. Jun Ejectione firmæ bzought by Miles Ward againſt Robert Downing, 

the Caſe was thus One Robert Brown was ſeiſed of certain Lands in 

in the County of Norfolk, in his Demeſn as of Fee ( which 

were of the nature of Gavelkind ) and had Jſſue George his eldeſt Don, Wil- 

liam his middlemoſt Son, and Thomas his poungeſt Son, and being ſo feiſed 

6 Decemb. 1559. made his Teſtament in Wiziting, by which he deviſed the 
laid Tenements in theſe wozvs. 

Item, I give unto Alice my Wife the uſe and occupation.of all my Houles 
and Lands, as well Fr& as Copy-hold, during her natural life, 

Item, J will, that George mp Don ſhall have after the veceaſe of his Po- 
ther all thoſe my Youſes and Lands, whereof the uſe was given to his lain 
Mother foz the term of her life, To have and to hold to him and his Yeirs 
foz ever, and tif the ſaid George die without | of his Body lawfully be- 
gotten 3 then J will my ſaid Lands ſhall in like manner remain unto Willi- - 
am my Don and his Heirs foz ever. And J will that all ſuch Poney as ſhall 
be paid of any Legacy by the ſaid George, ſhall be allowed by the ſaiv Wil- 
liam, to whom the ſaid George ſþall appoint, | 

Item, J will, that if che ſaid George and William depart the Wozld befoze 
thep have Jſlue of their Bodies lawfully : Then J will that all my faiv 
Youfes and Lands ſhall remain unto Thomas my Don and to his YVetrs foz 


ever. 

Item, That if the ſaid George ſhall enjoy my faiv Pouſes and Lands, then 
A will that the ſaid George ail! pap out of the ſaid Lands to William and Tho- 
mas his Not her 261. 135. 4d. that is to ſay, at his firff Entty intothe ſaid 
Lands, to pay unco the ſatd William his Brother 405. qe,» age 
until che lum of 131. 6s, $4. be fully anſwered and paiv, and then im⸗ 
mediately to pay unto Thomas his Bother 13 1. 6 s. g d. to de paid unto the 
faid Thomas, when the ſald William ſhaft be fully anſwered by 40s. a year, 
in like p2opoztton as is afozeſaid : And if my faiv Son George ſhall refirſe 
ts pay unto William and Thomas his Beten the fam of 26 J. 13 s. 4d. in 
manner and fem as is defoze limited, Then J will that all my Houſes 
Lands and Tenements with the Appurtenances remain to William my Sort 
and his Heirs foz ever, paying therefoze 26 l. x3 8, 4d. viz. 131. 6s. 8 d. to 
George my Don, and 131. 6s. 8d. to Thomas my on, in luch manner and 
tozt as che ſaid George ſhall pay it if he thonkd enjoy the faryKTands : Andif it 
fozcune the lain William to enjoy the faid Lands, then the ſaid William ſhall 
pay unto Thomas his Bꝛzother the whole ſum of 26 l. 13 8. 4 d. as is aſoze⸗ 
laid. Alter which che laid Robert dieb feifer of the faiv Tenements in que⸗ 
ſion, and his laid Wife entred into them foz her life by virtue of the ſaid 
Will, in whoſe life time che laid Ccorge died without ur, after which 
the ſaiy Thomas alla, to wit, 9 Dee. 1576, made his Teffament in wiring, 
and of this made Mary his Wife his Exeruttix, and dted, having Illue War- 
tha by the ſaid Mary; Afterwards the ſaid Alice the Wife of the Deviſoz, 
the laſt of March, 32 Eliz. died, and after her death, co wit, the firſt of May, 
32 Eliz. rhe ſaid William entred into the ſaid Tenements, and was thereof 
leiſed in his Demeln as of Fie⸗tall, and the ſaid Mary in che life-time of 
the ſaid Alice pzoved the Teſtament of the ſaid Thomas Brown, and the ſaid 
William did not pay the ſaid 26 l. 13 s. 4 d. to the ſaid Mary, noz any part 
kheredf accozding to the Wilh, and che ſaid Martha being Daughter and Heir 
of the ſaid Thomas thereupon entred into the ſaid Tenements, and did let 
the laid Poyety of which the ſaid Action was bꝛought co the laid Ward foz 
two years, upon which the ſaid Downing in the Right and by che Command 


ment of the laid William re-entred, and erpelled the ſaid Plaintiff, but the 


concluſion 


Ward verſus 
Downing. 5 


11 


toncluffon of the Uerdict was not upon the expulſion, but ouly if the Entry of 
the laid Downing ſha ll be adjudgedlawful, then they find the Defendant not 
guilty, and if it were not lawful, then they find him guilty. 

Fermor, the Eſtate ot the ſaid'William is conditional by the Mill, to wit, 
that he — pay to Thomas the fozty Marks, accozding to the Will, becauſe 
the Will is, that che laid Poney ſhall be paid as is afozeſaid, oz befoze the 
ſaid Poneys which were to be paid; was expzeſly limited to be paid upon 
the fozfeiture of his Estate: And further if ic ſhall not be taken foz a Condi- 
tion, then Thomas hath no remedy foz the Poney to be paid to him; and al- 
though it be limited to be paid but to Thomas, who was dead befoze the dap 
of payment of it, pet itſhall be taken as a duty limited to him which ſhall be 
paid to his Executozs, becauſe that a time certain is limited foz the payment 
of it, to wit, when the Land is come to the ſaid William, which is, by the 
death of the ſaid Alice, but if no time had bien limited foz the payment of it, 
and they had died befoze the payment of it, it had been orherwiſe; And it be- 
ing a Condition in William, albeit it deſcend upon him, as well upon him as 
upon the Yeir of the ſaid Thomas, yet it remains a god Condition foz the 
part of the Heir of the-ſaid Thomas, not determined by the deſcent of the 
other part upon the Yeir of the ſaid William. 

And further he ſaid, that here the Condition ſhall not be ſaid to be bzoken, 
but upon refuſal of payment by the ſaid William, as in the Caſe of George to 
whom it refers by the wozds (as is afozeſaid) which refuſal is not found, and 
therefoze the Plaintiff hall be barred. } 

Clench, The Executozs of the faid Thomas know not when, noz at what 
place to demand it, andtherefoze hethinksthat the ſaid William ought to have 
tendzed the Poney to the laid Executrix at his peril | 

Popham, The payment limited to be made by the ſaid George is at his firſt 
Entry after the death of Alice, and then to pay 40 8. and ſo yearly until 40 
Parks are paid to the ſaid William, and thereupon 40 s. pearly to the ſaid 
Thomas, until other twenty Barks are paid to him; ſo that this is the fozm 
of the payment, to wit, at his Entry, as. weU-faz the plate as the time, foz it 
cannot be made at his Entrp, unleſs upon the Land it ſelf,and therefoze dy the 
purpoꝛt of the Will ,the Land ſhall be taken foz the place where the payment 
ought to be made, foz avoiding the inconvenience which otherwiſe will en- 
ſue 3 as if Jam bound to pay to you 20 l. upon your firſt coming to ſuch a 
place, this place ſhall be taken foꝛ the place where the payment ſhall be made. 
And whereas it is ſaid further in the Mill, and ſoto pay yearly 40 s. until 
til the twenty Parks are paid ta William, this payment alſo by the wozds (and 
ſo to pay yearly, gt.) ſhall be at the ſame place at the end of every pear, up- 
on the next day after the end of it, oz otherwiſe:there will be no certainty 
when it ſhall be paid, and therefoze the firſt day of every pear ſhall be the very 
day of payment, and this alſo by virtue of the ſaid wo2ds (and ſo yearly, ) 
And at the laſt day of payment by George to William, oz Thomas there ought 
to be paid but 26s. 8 d. becauſe that then there remains no moꝛe to be paidof 
the ſums limited to be paid to them; And when the Will here hath finiſhed 
with George foz that which he is to pap, it goes further, and if he refuſeth 
to pay the ſaid ſums to William and Thomas, in manner and fozm afozeſaid, 
then he wills thac all the ſaid Lands ſhall remain to the ſaid William and his 
Peirs koz ever, paying yearly, &c. and ſo there is an erpzeſs penalty to 
George if he refuſe to make payment, to wit, that he ſhall loſe the Land foz 
default of payment made by George by the wozd (paying) annexed to the 
Eſtate which is a Condition, but he. conceived that this laſt payment to be 
made to Thomas, is not to be made upon any penalty, noz that a Condition 
is to be implied in it, although Thomas hath no remedy foz it, but in conſci⸗ 


ence, becauſe it is a mer confidence put in William to pay it: And he ſaid, 


that he was the rather moved to be of his opinion, 'becauſe every one of the 
C 2 pꝛecedent 
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precedent Limications was with an expzeſs Condition annexed to them, as 
to George, if he refuſe, &c. But when William ts to have but an Cflate-tail 
upon the determination of the Eftate made to George, tog default of Aue 
there he faith nothing, but that the ſuin William ſhall pay to the ſaid Tho- 
mas fozty Barks, as is afozeſaid, which is but a declaration of his intent 


that he put confidence in and did not himſelf 
upon condition, as in the other caſes, which exprels 
„ik his incen the ocher 
caſes, if his purpoſe hay b@n ſo; and the p, as is afoze- 
fa(d, is to de underitwd foz the place and paid, atcoz⸗ 
ding as George n And it th reaſon, 
to expound it, foz a ion to deſtroy to the ſaid 
Thomas; but if it ſhall be a Condition upon a f the wozds, 
that he hall pay it, as afozeſaiv mentioned, t ought to be 
paid to the Executoz of the laid Thomas, pot Pops 
ment, becauſe this was a ſum in groſs ye Laid 1 
mas at a certain time. But if it ſhall William, 
he thinks clearly that the ſaid William the Cres 
cutrir of the ſaid Thomas befoze he had wave Land of 


the Ten, when he (nrendev to make his Entry, ſo that the 
be there at the lame time ts have made Demand of t 
have bern done, oz other wilt chere cannot be a 
and without his refuſal oz other default in him, 
ken, i it had ſuch a relacion as it make ch 

it: And fo the Erecutoz of Thomas cannot 


e payment as George ought to do 
* notice when William will 


make his firſt Entry into the Land, — — 


thetefoze if it ſhall be a Condition it har 
foz want ot giving notite to the Execunoz of the time of his firſt Entry, where- 
by the Cxecutoz might have notice of the time to make his demand, becauſe 
without a demand a refuſal cannot be, and the Executo is exculed co make 

time, and cherefdze the default of Wil- 


as to theſe 


upon the ex⸗ 
right of 


3. 122 cans, G__ Impziſonment, = ſuch a dap 
againft : The Defendant ſairh, chat Je was Conftable « 
ſame Town, and that che Plaintiff che ſaid day, year and place, 
— — — — —— and 
ground to the great bance of the people there being 
the Plaincif to take up the faiv Jnfanc, and to 
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him | 
man in furp be purpoſed to kill, maim oz beat another; che Conſtable ſ&ing 
it, may arreſt and impziſon him until his rage be paſſed, fo the conſervation 
of the Peace. Aud ik a Pan lays an Infant which cannot delp it ſelf upon 
a Dunghil, o2 openly in the Field, ſo that the Beaſts oz Fouls may deſtroy 
it, the Conſtable ſ&ing it may commit che Party \s doing, co Pziſon : foz 
what greater bzeach of the Peace can there be than to put ſuch an Infant by 
ſuch means in danger of its life + Aud what diverſity is there between this 
tale and the caſe in queſtion, fo2 no body was bound by the Law co take up 
the Infant but he which bzought it thicher, and by ſuch means the Infant 
might periſh, the default thereof was in the Plaintiff, and therefoze the 
Action will not lie: And thereupon it was agreed that the Plaintiff cake no- 
thing by his WMzit. 
Hayes verſis Allen. 


4+ _— Paſch. 33 Eliz, Rot. 1308. A Cui in vita was bzought in the 
Common Pleas, by Ralph Hayes againſt William Allen, of a Pefſus 

age with che in ©, Dunſtans in the Eaſt, London, in which it 
was ſuppoled that the ſaid William had us Entry, but after the Demiſe which 
n Bradley, late Pugband to Anne Bradley, Aunt of the ſaid Ralph ( whoſe 
eir the ſaid Ralph was) made to Tho. Allen and Jo. Allen, and counts accoz- 
dingly, and ſhews how Couſin and Meir, to wit, Son of Wil.Bzother of the ſaid 
Anne, W. Allen traverſes the Demiſe made to the ſaid Tho. and Jo. Allen, and at 
Niſi prius it was found, that the ſaid Jo. Bradley and Anne his Wife was ſeiſed 
in their Demeſn as of F, in rightof the ſaidAone;of a Meſſuage inD.Dunſians 
afozeſaid,containing from the Noathto the Douth 18fot and from Gaſt to Weſt 
12 fot and an half, and being ſo ſeiſed during their Parriage, by their Ded, 
ſealed with their Seals, enfeoffed the ſaid The Allen and Jo. Allen thereof, co 
hold to them and their Beirs, to the uſe of the ſaid Jo. Bradley and Anne his 
Wife foz their lives, and afterwards to the uſe of the Church-Wardens of &. 
Dunſtans, Lond. and of their Succeſlozs fog ever, to the ule of che o of the 
ſame place, and that Livery was made accozdingly, and chat che ſaid Deed was 


inrolled in the-Chancery at Weſim. and that afterwards the ſaid Anne died, and 


that Jo. Bradley ſurvived her and died, and that the Right of the ſaid Peſſuage 
— — to the ſaid Ra. as Coulin and Heir of the ſaid Anne. And that Sir W. 
Allen Kt. was ſeiſed of a piece of Land in . Dunſt. afozeſaiv, containing 6 fac 
4 inches contiguous and adjacent to the ſaid Meſſuage, late the ſaid Jo. Brad- 
ley's and Anne his Wife, in his Demeſn as of , And that the ſaid Þit W. 
after the ſaid aud befoze the Wait purchaſed, utterly drew Way 
the laid Pefſuage, late che (aid Jo. Bradlcy's and Anne his Wife, and erected a 
2 

the ot | 0 th 13 fat, 
and from the Eaſt ts the Weſt 18 foot 10 inches, which Pelluage ſo newly built, 
ſtod the day of che Wzit purchaſed, and pet ſtands, &c. And if upon the whole 
——— — o. Bradley and Anne be, and in Law ought 


14 


Hayes verſes 
An 4 


And upon this Uerdic Judgment was given there, and an 1 Wzic 
of Habere facias ſeiſinam awarded of the ſaid ge, with che Appurte- 
nantes; viz, 18 fot of it from the Nozth to the Beuth, and 12 fot and an 
half of it from the Caſt to the Weft 3 which a 
bzought in the Kings Bench, it was alledged foz 
that upon this Uerdic 
and not fo the Demandant, foz what was remaining of that which was 
the Houle, is not a Pouſe,but only a piece of a Boule, and therefoze it to 
have bien demanded by the name of a piece of Land, containing ſo much one 
way, and ſo much another; foz a Youſe waſted and utterly drawn away, can- 
not be demanded by a Peſſuage, but by the name of a Curtilage, oz ſo much 
Land of ſuch Contents; foz a Precipe lies of a piece of Land containing ſo 
many feet in length, and ſo many in bzeadth : And alſo Land built during 
the poſſeſſion of him which hath it by Tozt, cannot be demanded by the name 
of Land by him which hath Right, but by the name of a Boule, noz e contra, 
foz every demand of Land ought to be made accozding to the nature of which 
it is at the time of the Action bought, be it a Pelluage, Land, Peadow, 
Paſture, Mod, &c. Any if the Walls of a Pouſe be made upon the Land 
without any covering, yet it ſhall be demanded but by the name of Land; foz 
he ſaid, that it cannot be a Houſe without its perfection to be habitable, which 
he ſaid is not here, becauſe it ſtands upon the Land of the ſaid Anne, which 
bath not the perfection of a Youſe habitable without the Remnant. But this 
notwithſtanding the firſt Judgment, was affirmed ; foz it was ſaid by Pop- 
ham, and other. Juſtices, that, that which is erected upon the Land of the 
ſaid Anne, ſhall be ſaid a Pouſe as to the right of the Heir of the faid Anne,foz 
a Houſe may be ſuch to be demanded by the name of a Boule, albeit it hath not 
all the perfection of a Boule, as if it hath no Dos, ſo if it hath part of the ſide- 
walls not made, dzawn away, oz fallen, yet the remainder continues to be de- 
manded by the name of an Youſe ; lo it part of the Covering be decayed, yet 
ft hall be demanded by the name of an Youſe,and the rather here,becauſe with 
that which is upon che other Land it is a perfect Boule; and JA may have a per⸗ 
fect Pouſe althoughthe Side-walls belong to another: as in London, where 
a Pan joyns his to the Sive-walls of his Neighbours, he hath a per- 
fect Youſe, and yet the Side-walls belong to another, and this commonly 
happens in London, but it is otherwiſe if it were never covered, oz if the co- 
vering be utterly fallen, oz dzawn away, foz without a Covering a Youſe 
cannot be ſaid to be a Boule, foz a Covering to keep a Pan from the Stozms 
and Tempeſts over head, is the pzincipal t 8 to a Boule. 
And further, ſuppoſe that a Pan hath a Ritchin, oz a Yall upon Land, to 
which another hath right, he which hath right ought to demand it by the 
name of a Pouſe : ſuppoſe then that there is adjoyning to this upon other Land 
a Parloz, a Eutterp, a Shop, a Cloſet, and the like, with Chambers over 
them, this doth not change the fozm of the zit that he is to have which 


hath right, although befoze it was built by the name of g Boule, aud yet as to 


t t both the one and the other was but a Houſe, but as to the Demandant 
it is otherwiſe, - foz they are ſeveral, ſo here: And the Demiſe which befoze 
was made of the Youſe drawn away, ſhall be now upon the matter a Demiſe, 
as to this part of it a new Peſluage z foz if a Pan make u Leaſe foz pears of 
a Youſe,and the Termoz pull it down,and'erectthere anew Boule, oz if Land 
be demiſed, and the Leſſe build a Youſe upon it, in an Action of Waſte, foz 
Waſte done in this new Houle, the Mzit ſhall ſuppoſe that he did waſte in the 
Pouſles, 8c. which were demiſed to him, and pet in the one caſe it is not the 
Peſluage which was demiled to him, and in the other the Boule was not de⸗ 
miled, but the Land anly; But he hath no Term in the Houſe but by the De- 
mile befoze made: And it ſms to Popham, that Allen the Defendant -can- 


not pull down this part of the Houle erectedupon his own Land tothe — 
| 0 


Sherry verſas 
Richardſon. 


of the houſe which Hayes demands, if this which is ereced upon the Land of 


Allen be of ſarh neceſſity, that without it the Þouſe of Hayes cannot ſtand foz 
a Ponſe ; but if he dies after chat Hayes hath built it, chat Hayes hall have 
an Action upon the Cale agatuft him foz the damages which he ſuſtained by 
it: As if a Pan agr& with me char I Hall ſet the outet Wall of my Youlſe up⸗ 
on his Land, and J do ic acco2diiigly, and the which grancs 
me this Licence, bzeakgth it vown, if the Gꝛant were by Ded J ſhall have an 
Action of Covenant foz it, and it dat by Patel, yet J ſhall have an Acion up⸗ 
on the Caſe againſt him. And here this being yone by him which was then 
Owner and Poſſeſſoz of the one and the other Land, it all be taken as a Li- 
cence in Law, to the benefit of him which hath Night, which he cannot pull 
vown after it is once made, but he thalk be ſubject to Hayes his Acton foz it, 
v3 otherwiſe Hayes ſhall be at greac miſchief and 22 by the Act of him 
which did the wong, which the Law will not ſuffer, but rather ſhall turn 
this to the pzejudice of him which din che wong, than to the pzejudice of the 
other which ſhall have wzong by the doing of it; foz Volenti fit injuria, 
As if Jam to incloſe betwen my Neighbour and my ſelf, and my Neigh- 
bout pull down this Jncloſuve 03 part of it, whereby my Cattel eſcape into the 
Land adjoyninſx, and vepaſture there, J ſhall be excuſed of this Treſpaſs in 
the ſame manner as if he bad licenced me to have occupied it, and whatſoe- 
ver hapneth to this Land adjoyninix by my Neighbout's means, ſhall be in the 
ſame degree as my Neighbours Art, fo; he does ſhall be to his own pze- 
fudice. 


And upon the Judgment affirmed, the Attozney of the ſaid Hayes made the 
like Mit of Habere facias ſeiſinam, ditetted to the Wheriffs of London, as 
was you? iu the Common Pleas, whereupon it was affirmed to the Court 
in Hillary Term next enſuing, that the Sheriffs had made their Execution bp 
. theqdntity of the ft compaiſey in che Mit, and that in the doing of it there 
was pulled vown the part of another Youſe ok the ſaid Allen which was erec- 
ed two fot upon the Land of the ſaid Anne, and pzayed Remedy foz it, and 
that this Habere facias ſeiſinam varying from the thing recovered, might not 
be filed 3' To which it was ſaiv, that this quantity of fer was but a Qurplu- 
lage in the Mit, and that the zit befoze'this was ſufficient arlagparrant- 
id by the Uervig and Judgment, 2 


Sherry verſ# Richardfon. 


3. 1 Debt upon an Obligation of 50 1. by Lawrence Sherry againſt Ar- 

nold Rictardfon, the Caſe was this 3 16 Martii 33 Eliz. the faid Ri- 
chardfon was bound to Sherry in 501. with condition to ſtand to and obſerve 
the Arbitrement, Award, Ozder, Rule,final End and Judgment of one Walter 
Bolton and Edward Price Arbicratozs, indifferently eleced to arbitrate, a- 
ward, and judge of, and foz all Actions, Suits, Nuarrels, and Demands 
wharſoever betwirt chem, until the vate of che Obligation , ſo that it be 
under their Pands and Seals,ready to be deltveren 


made and done in M 


the laſt bay of this inſtance Ponth of April, and 
laſt vp of 8p 33 Elz. made an Arbicrement in 
and chat within four days nett enfuing 
laid releaſe each to other all Actions, 


—— 


faiv Obligation, this Pro- 
be dilcontented with che ſaid A⸗ 
after the Award, chat then upon 
himſelf agrieved with the A⸗ 


Sherry verſus 
Richardſon, 


the Obligation, where the Proviſo had been to be perfozmed after the four 
days, it had been god, and a final Award, becauſe that the Proviſo to make 
the Award void after the time limited fo making ok Releaſes, is repugnant 
to that which was to be executed befoze, to wit, that either of them ſhall re- 
leaſe each to other within four days; foz every Award ought to be reaſonable 
and indifferent betwixt the Parties in all appearance, and fo that the one part 
of it ought not to impugn oz encounter the other, and here to what purpoſe 
thall it be to make the Award void, and to put out at Iberty againſt the other, 
when they have made Releaſes each to other, and what indifferency oz reaſon 
ſhould there be, that when one hath releaſed, the other may diſſolve the Ar⸗ 
bitrement by the Proviſo, and how may the Obligation which had ben once 
fozfeited by the not making of the Releaſe within the four days be helped and - 
become not-fozfeited by diſſolving of the Arbitrement by the Proviſo. Eut by 
Popham, Gawdy and Clench, if the Releaſes had been limited to have been 
made at a day to come, as ten days after, and that the Proviſo had ben co 
have been perkozmed in the mean time befoze theſe ten days, then the Award 
had been void, becauſe they had not purſued the ſubmiſſion, foz it was no final 
end of the Controverſie, in as much as it is not certain by reaſon of the Cons 
dition, whether it-ſhall be an end oz not: Eut it ſems to Popham, that the 
Award here is not made within the time that it ought to habe been made by 
the Condition, foz the Obligation is alledged to be made the 16th. of March, 
33 Eliz, and then no Month can be the inſtant Ponth but March, and theres 
foe this wozd April is but a mer Negation, and if it ſhould not be ſo, to 
what April ſhall it refer : fox there is no matter to guide it moze to one April 
than another, but the general Jntendment which happily ſhall guide it to the 
next April, foz-avoiding-of incertainty, if it had not been foz the wozds (this 
inſtant Month) and the wozds. (within this Month) ſhall not be ſaid to be frives 
lous and vain, where they map have a god and plain Intendment, buMather 
the wozd (April) which is repugnant to it ſhall be ſaid to be void and a meer 
Negation 3 but it ſeems to him that as the Award is, the Caſe being t hat at 
any time within twenty days after the Award made, the one 02 the other dil⸗ 
liking the Award, might have ben defeated upon the payment of 108. if the 
108. ha hn paid within four days, as it might have been, and befoze the 
Releaſe® made, the Party by the intent of the Award had not been bound to 
have made the Releaſes, becauſe that by it within the time befoze the Releaſes 
made, the Arbitrement ſhall be defeated by che Condition if it had been a god 
Award, and therefoze it fall not be ſaid to be a final Award at the time of the 
Award made, -berauſe that inſtantly upon it, befoze the four days are palled, 
there was power in the ſaid Parties to have defeated-the Award upon the pap- 
ment of the-ſaid 10 8. and therefoze it ſems to himſelf alſo that the Awa 
was void, and by conſequence the Plaintiff ſhall be barred, 925 


6. Ing Richard the Third, by his Letters Patents granted to the Eurgel⸗ 
gefles of Gloceſter and to their Ducceſſozs, that the Town of Glocetter 

&c. ſhall be a County of jt ſelf, ſeveral and diſtin from the County of Glo- 
ceſter foz ever, and no part of that County, and ſhall be called che County of 
the Town of Gloceſter 3 nevertheleſs ſaving and reſerving to himſelf aun 
his Heirs, that the Juſtices of Alliſe in the County of Gloceſter, che Juſtices 
of Goal-delivery,- and of the Peace, in holding of their Seſſions,” and alſo 
the Sheriff of the County of Gloceſter in holding of his County-Courts, ann 
every of chem may frely enter into the laid Town, ank kep the ſaid Seſ- 
ſions and County⸗Courts, of, and foz anything and matter ariſing out of the 
laid County oof the Town afozeſaid, and within the ſaid County of Gloceſter, 
as befoze time they had actuſtomed to hold them there, the ſaid Gzant 0z + 
any orher thing-notwithltanding. And grants ſurther, that they ſhall — a 
0} 


Neben 


Pajoz, two Sheriffs, and one Recozder, within one ſame County of the 
Town of Gloceſter, and that the Miniſters of the Sheriff of the County ſhall 
not afterwards enter to dos execute any thing there which to their ©ffice of 
Sheriff appertaineth, oꝛ any ways to intermeddle with it, except only foz the 
Sheriff of the County of Cloceſter, to hold their County-Courts as is afoze⸗ 
ſaid: Aud that the Pajoz and Aldermen ofthe ſaid Town foz the time being, 
and their Succeſſozs,. having Power and Authozity to enquire, hear and de⸗ 
termine all things which Juſtices of Peace, oz Juſtices afſigned ta hear and 
determine Treſpaſſewand'Pildemeanozs within the County of Gloceſter be⸗ 
foze this time have made oz exerciſed. And that the Juſtices of the Peace, of 
him, his Beirs, 'oz-Ducceſſozs within the ſaid County of Gloceſter, ſhould not 
incermeddle with che things oꝛ cauſes which belong to the Juſtices of Peace 
within the lad Town, &c. And upon this Charter divers things were mo- 
ved by Sit William Periam Knight, now Chief Baron of the Exchequer ; 
befoze his going tnto the Citcuit. 

... 1, Whether, by :the ſaving of the Charter they have ſufficient power re⸗ 
ſerved to them to ſit within the Town, being now. exempted from the ſaid 
Town bf Gloceſter © to enquite there of the Fetonies done in the ſaid County 
of Gloceſter; And £0 foz the Aſſiſes aud Niſi prius taken there of things made 
in the County of Gloceſter. Then if the Sheriffs map execute their Mar⸗ 
rants made there at the time of the — 02 Goal-delivery, notwithſtand⸗ 
t Patent. 12 


of Aſliſe and Goal⸗ delivery in holding their Sefſions as befoze was accuſtom- 
appertain to the Execution 


Ball during the Seſſions, but by a Commiſſion foz the it map. 


— 


D e. 
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18 Sir Francis d's 5 
e. 
Vide this Caſe O Ax Francis Engleheld | b ſeiſed i &, of 
reported in g the Pannoz of Ca 0 — of Berks, and of divers other 


coke (6.7. 12> Agnus in the firft year of Queen Eliz. 


Parents under the great Weul, dated 17 Martii 31 Eliz. to Richard Broughton 
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Advancement of his Nephew, and other god Confiderat 
that he and his Yeirs and all others ſeiſed of the 
after ſtand ſeiſed of them to che uſe of himſelf foz term of his life, without 
Impeachment of Waſte, and afterwards 
Peirs Pales of his Body, and foz default Iſlue, to 
Peits and Aſſigns of the ſaid. Francis the Nephew fox ever, with a Proviſo, 
that if the lain ir Francis hall have any Pale of his Body, that then 
all the ſaiv Uſes and Limitations ſhall be ; l 
that if the ſaid Sir Francis by Himſelf oz any 
his life deliver z teudex to his ſaid 


Nephew of 
co make the ſaid Uſes and Limitations vold, that then the ſaid Uſes and Lis 


primerment utlagary, & apres per act de Par,.28 Eliz. by which the 
Fozfeiture of the Condition was given to the Queu, 
liament it was alſo enacted, that all and every Perſon 
oz claimed ca have any Oftace of Anheritauce, 
of Recozv, on certified into the Court of Exchequer, 


&y, by any 
>; $th day of 


ihit, oz 
have not the ſame. — — 


318 
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7885 


5 


is, and befoze the Dtatute made 13 Eliz. againſt Fugitives, and omitting 
alſo the laſt clauſe of the Conditian fas the tender of the. ſaid Ring ; and this 
he offered openly in the Court of Exchequer the ſame day: after which the 
Quten being moved with the ſaid Condition, made a Warrant per Letters 


and 


IE nb, ; 


„ 


— 
2 


Sir Francis Eu ad s | 
Caſe : 1 


and Henry Bourchier EIguires, fa her and in her place ann ſtead, to deliver 
oz tendat to the ſuid Francis the x — of Gold, to the intenc to 
make voin the — — by he 


an the 
dition hom tan the Queen by pzefumpeion came to the notice of it, if it be not 


ſhewn to her £ Auvithis was one;pztucipal matter of the effect of the ſaid aſ- 
ſuranco:whith ought to have bern em, ic this ſhewing ought-to be foz the 
benefit and advantage aft he Quien and not ſo nuch fog1the advantage of the 
— 2 And here the effect of it which call em foz theQuen is:omicted, 

efoze not thewwin purpozt and intent of the 
Scatute, which was, hat by it the Queen and her: Council may ſe what will 
make fo her in che » Conveyance oz Aſſurance.” 

2. Whether thin Condition — ta the uten, becauſe that the 
wozws in the Indennire pzecedent 10 the Condition, are theſe ; viz. Becaufe 
that the lain Francis the -Nephew might bapyen du be of evil Behaviour and 
Government 3. the ſat Bir Francis yzovided as befage,: which (as was alledg- 
ed) was founded upon a particular regaru and reſpect, which. mas pꝛoper to 
himſelf, — cannot be transferred to the Queen; and it doth not 


"Sir Francis > ne 12 


i all this — the Quin without lite found, toz that 
which che Sheriff oz orher Ptniſer voch'bpivirrue of arty Wit oz Warrane 


which is wo be of Kecozv, When it is ute of Reca2d, i 6 ax well 'of Neo! 
02 Warrant it ſelf,/ fo _ 12 
4. Eut rhe greateſt queſtion was ( 
agen ll Term dere Die, 
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hr Heeg lhe 


ce be uno | 
he 1 not let Fine to l. S. u his: 
without the Fine, the Uſe change, 
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by the negligence of the 

went remains. in as much as the omiſſions are in matters and 
EE abundance, aud not in that which is any ſubſtance of 


— 
the Covenant is, that u hall come iz 
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the Uſe bail be to the Peirs Sales of the Bodp of the ſaid 
be ſaid'that it is an Uſe, antederelozs. inthex 
» not ; | | 


if 


Francis, hut — 


now than as it might at Common Law before: a 
——ů— — the plots oh pi 
ye Juſtices. nota 21 H 7. ꝓlacito 30, N covenant 
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3. Becauſe the Devond fo2-4he Mens is in the Diſungive, to wit, a Rent 
02 a Penſion. | 
is not ſueahle in our Law, 


4. Becauſe it is 3 Pevſion, whereas a 


Penſion 
but in che Ipirituak Court. to which Sawdy (aid, that there is a great di- 
verſity bet wen a gommoy Recoliery, which is an Aſſurance between Parties 
ands Recovery which is upon: Tits; foz a common Recovery is to an Uſe, 
to wit, to the uſe of him againſt whom it is had, if no ocher Uſe can be aver- 
red, and therefpze as to the Wie, it is to he guided accozding to the intent of 
8 arties, aud by a commos Recovery had again Tenanc fo) life, he in 
t 


verGon if he be nat patty m poivy to it, may enter foz a Fozfeicure, as it 
was adjudged verp lately in the Exchequer, by the of all the Juſtices 
in the caſe of a Recovery had again Wir William Knight, and in all 
theſe things it is geber wiſe in caſe of a Recovery upon Title, and therefoze 
as much as this canmos Recovery is but a common Aſſurance betwien 
rties, and is atweys by Aſtent bet wen Parties, to the end that they may 
make Aſſurance from one to anet her, there Hall be aud always hath ben a 
contrary Expoſition tos Recovery which is by pzetence of Title, and it hath 
bien common to put in ſuch Retoveries, Avvowſons, Commons, 

and the like, aud pet always allowed : And if this Gall be nom drawn in 


zit of Entry makes not the WMzit vitieus, as it 
Wzit of Entry founded upon 8 Title and nat upon an 
to that, that the Rent and the Advotuſon alla is demanded, this is gam, bes 
cauſe rhe Advowſon is anotber thing than the Regazy it ſelf,” aut of which the 
Rent is demanded to be iſluing ; And foz the diſjunctive demand of the Rent 


To which Clench and Fennor a 
greatelt difficulty in this caſe is che Deman 
of the Annual Rent 02 Penſion, foz 
be ſaid to be a thing merlyp 
oz met of another nature than t 
by the wozd (or) then it is exroneous 3 
now a common Aſſurance of Land paſt by the Aﬀent af Parties, 
foze hatch another Conſervation, than 

vet we are not to omit grols Ablurditis in 
demand an Acre of Land oz Way in the Paunaz of Sale, 
acre, o White-acre, theſe are nat 
is no certainty in the demand whic! 
kind of Abſurdicy is not to be admitted in 
a meer ignazence in the Law and: t 
dy and the other Juſtices agreed, but they (aid, that a 
Kent ſhall be taken foz all one ; fog if 


of 20s. a year, 
, theſe are Rents iſſuing 


ham 

1 it trauſe that the wozd (iſſuing) is 
not referred to the Annuity, bus to the Rent ovly, aud therefoze are meerly 
general, and nat as the ſame, but if the Demand were of an Aunuity, Kent, 
03 Payment of 20 8, iſſuing out of a Recep, it isgad, foz this is but one and 
the ſame, Ther it was alledged that that which appears to 
the Court, it caunot he taken chat this was a Recovery, foz upon 


the Alligument of the Erroz, it is not averred that it was a common 
| = 


Pl very 


Crocker and York 
verſus Dormer. d 


very, to which Popham ſaid, that common Recoveries are ſuch common Al⸗ 
ſurances to all Perſons that are well known to all, and eſpecially to us that 
they nan not be averred, foz they are known by certain Parks, to wit, by 
the vol Entry into the Marranty, the common Uoucher and the like: 
And at laſt they all agreed that the Judgment ſhall be affirmed, 

2. In Wafte, by Thomas Haydock agatnſt Richard Warnford, the Cafe 
was this; One Michael Dennis was ſeiſed in his Demeſn as of Fe, of the 
third part of a Peſſuage, and of certain Lands in Bury Blunſden in the 
County of Wilts, and being ſo leilen the laft of April, 9 El. demiſed them 
to Suſan Warnford foz fozty one pears, from the Feaſt of . Michael the Arch- 
Angel then next e , who aſſigned this over to Richard Warnford, after 
which the ſaid Micha Dennis by Bargain and Sale enrolled, acco2ding tothe 
Statute, conveyed the Reverſion- to John Simborn Eſquire, and his Peirs, 
the ſaid John being then ſeiſed of another third part thereof in his Demeſn 
as of Fe, after which, to wit, the firſt-day of June, 17 Eliz. the ſaid-John 
Simborn demiled the ſaid third part, which was his befoze his ſaid Purchaſe 
to the ſaid Richard Warnford fo; twenty one pears then next enſuing, and af- 
terwards the ſaid John Simborn died ſeiſed ot the Reverſion of the ſaid two 
parts, and this deſcended to Barnaby Simborn his Don and next Heir, who the 
20th of June, 28 Eliz. by Bargain and Dale enrolled, - accozding to the Sta⸗ 
tifte, conveyed the Reverſion of the ſaid two parts to the (aid Thomas Haydock 
and his — after which the ſaid Richard Warnford committed Maſte in 
the ſaid „ whereupon the ſaid Thomas Haydock brought an Action of 


Waſte agaiaſt him, accowing to the ſaid two ſeveral Leaſes, and aſſigned 
che Waſte in ſuffering the Hall of pꝛice of 20 l. a Ritchin of pꝛice of 201. 
and ſo of other things to be uncovered, whereby the great Timber of them 
became rotten, and ſo became ruinous, to the diſinheriſon of the Plaintiff, 
and upon a Nihil Dicit, a Mzit was awarded to enquire of Damages, in which 
it was compziſed that the Sheriff ſhall go to the place waſted, and there en⸗ 
quire ot the ſaid Damages, who returned an Inquiſition taken thereof at Bu- 


ry Blunſden, without making mention that he went to the place waſteg, and 
that it · was taken there, whereupon Judgment was given in the Common 
Bench, that the ſaid Plaintiff ſhall recover his Seiſin againſt the Defenvanc 
of the ſaid places waſted, with their Appurtenances Per viſum Jurator. Inqui- 
ſitionis prædict. & damna ſua occafione vaſti in eiſdem locis in triplo ſecundum 
formam ſtatuti, &c. And upon this a Wzit of Erro2 was bzought in the King's 
Bench, and there by all the Juſtices it was agried that it was but Surplus 
d the Wzic of Enquiry of Damages, that the Sheriff ſhall 
Ko £o the waſten, and there enquire of the Damages, in as much ag 
by the not denying thereof the Waſte is acknowledged, and therefoze he need 
not go to — waſted: But where a Mzit is awarded co enquire of the 
Waſte upon Default made at the Gzand Diſtreſs, there by the Statute of 
Welt. 2. cap. 24. the Sheriff ought to go in Perſon to the place waſted, and 
enquire of the Waſte done, and therefoze in that Caſe it is nedful to have the 
Clauſe in it, that the & ſhall go to the place waſted, and there enquire 
of it: foz by the view the Waſte map be the better known to them, but 
where the Waſte is acknowlenged, as here, that Clauſe need not, and albeic 
it be compzehended in the Mzit, me is nor theteby bound to goto 
the place waſted, and to enquire there, but he — — at any place within 
his Bapliwick where he will; and therefoze it is no Trroz in this point : And 
they agre&d alſo that the Waſte is well aſſigned in the entire Pall, &c. al- 
though the Action were bzought but upon-the Demilſes of two third parts of 
it, and it cannot be done in theſe parts, but that it is done in the whole, and 
alſo it cannot be done in the whole, but that it is alſo done in the the parts, 
but pet the doing thereof is got to the Diſ-inheritance of the Plaintiff, but in 
theſe two third parts; and no Erroꝛ in this manner of aſſigning of 
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the Waſte, And they alſo agreed that the Action is well bzought upon thele 
ſeveral Demiſes, becauſe neither the Intereſt of the Term, noz of the Anhe⸗ 
ritance was ſevered noz divided to ſeveral Perſons at the time of the doing of 
the Maſte, but the two Terms inthe one, to wit, in Warnford, and the Ins 
heritance of theſe immediately in the other, to wit, in Haydock 3 And by 
Popham alſo, the thing in which the Waſte is aſſigned, is one and the lame 
thing, and not divers, to wit, a Peſſuage, and therefoze by Brudnell and Pol- 
lard, 14 H. 8. 10. if ſeveral Demiles are made of one and the ſame Peſluage 
by one and the ſame Perſon, as one part at one time, andanother part at ano- 
ther, an Action of Maſte may well lie: Albeit Fitzherbert and Brook ſ&@m 
therein to be of acontrary Dpinion, and that ſeveral Actions of Waſte ought 
to be in that Caſe, 

And the Exception was taken, becauſe the Judgment was entred that he 
ſhall recover the place waſted, Per viſum Jurator. prædict. whereas they had 
not the view of it in this Caſe, foz this ſhould be where it is given upon a 
Wit awarded to enquire of the Waſte upon default made at the grand Di⸗ 
ſtreſs; whereas here the Waſte is not denied but acknowledged. 

But as to this ſeveral Pzecedents were ſhewn, the one upon Demurrer 
fo part, Hill. 1 Mariz, Rot. 301. and another, Trin. 31 H. 8. Rot. 142. 
in an Infozmation, in both which Caſes che Judgment was entred as 
here, to wit, Per viſum Jur. predic. and pet in theſe, the Waſte was 
—— : Whereupon it was ozdered that the Judgment ſhould be 
a ed. * ; 

3. In an Ejectione firmez bzought by Dir Moyle Finch Knight, Plaintiff, 
againſt John Riſley Defendant, fox a Peſſuage and a Pill in Raveſton in the 
_ - Buckinghamſhire, the Caſe foz the matter in Law appeared ſhozely 
to be this, 

The King and Qu&@n Philip and Mary by their Letters Patents, dated 
the eighth of July, 3. & 4. of theit Reign, made a Leaſe of the Reverſion of 
the Pannoz of Raveſton (of which this was parcel ) to Sir Robert Throg- 
morton foz ſeventy years, from ſuch a Feaſt, after the death of the Coun- 
teſs of Ormond, who then had it foz her life, rendring yearly 73 1. 13 s. 
payable at the Fealts of Daine Michael the Arch-Angel, and the Annuncia- 
tion of our Lady, at the Receſpt of the Exchequer by equal Poztions, with a 
Proviſo that the Leaſe ſhall ceaſe, if the ſaid Rent oz any part thereof were 
arrear, and not paid at the ſaid Feaſt, oz a certain time after, the Reverſion 
deſcend to the now Queen, and the ſaid Counteſs died 7 Eliz. part of the 
Rent then payable, was not paid at the day, noz within the time limited by 
the Proviſo, afterwards Queen Elizabeth by her Letters Patents, dated 
30 May, 30 Eliz. granted the ſaid Pannoz. to the ſaid ir Moyle, and one 
Awdeley and their Heirs in Fee, with a Clauſe in it, that the Letters 

ſhall be god, notwithſtanding there be not any Recital of any Lea⸗ 

es 03 Gzants at anp time befoze that made by her, oz any of her Pꝛogeni⸗ 
tozs 3 after which an Office is found foz the Queen, that the — was ar⸗ 
rear and not paid as befoze, after which the ſaid @ir Moyl and Awdeley aſſu⸗ 
red the ſaid Pannozs by Bargain and Sale to Sir Thomas Hennage who de- 
miſed the ſaid Peſſyage and Pill to-the ſaid Dir Moyl, upon whom the ſaid 
Riſley entred- in Right of che ſaid Leaſe made by the ſaid King Philip and 
Queen Mary, under Thomas Throgmorton, who then pꝛetended to have the 
Term of the ſaid Leale fram Sir Robert his Father, The Cafe was well ar⸗ 
at the Bar, and now at the Bench, where Fennor moved firſt, Whether 
were a Condition. 2. Whether an Office were requiſite, 3. Whether 


this Office found, comes ſon enough -foz time: Foz the firſt he conceived 
that it was a Conditional Limitation, foz a Limitation is that which limits 
an Eſtate certain 03 doubtful, as Quamdiu in — neige 
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onditian as appeareth, 5 Aſſ. plit. 9. & 2 Aſſ. a Gzant made to J. 8. 
and hi ＋ — tam diu, as the Gantt aud his Heirs ſhall en joy ſuch a Ban- 
noz, this is a Limitation, and a Limitation always determines the Eftate, 
but a Condition, albeit it be bzoken during rhe Cace, pet it doch not de- 
termine the Eſtate, and ſo it is of a conditional Limitation, and-therefoze it 
is not in the King until an Office be thereof found, foz the King ſubmits him⸗ 
ſelf to the Law, foz Bracton ſaith, Quod non debet judicare ſed ſecundum 
legem, and his Pzerogative is ſo excellenc, that he cannot take a part with 
any thing, but by matter of Recozd, neither can he dzaw the Right oz Poſleſ- 
fion of any one in queſtian upon a bare ſurmiſe, but by Dffice 02 other matter 
of Recozd, fo a Recv2d always carries Credit with it. And there is no di- 
verſity where two matters are limited in Ded, and where one is limited 
in a Dien, and the other by the Law: Aud che contrary Objections are _ 
anſwered, foz when che Tenant in Tail of the King dies without Illue, it 
is in the King without Office, becauſe che Law does not help them which 
contemn it. But in caſe of an Office which is fozfeited, it is in the King to 
dilpoſe without Office, becauſe the King is not to have the Dffice it ſelf duc 
— of it, and pet it is to be defeaced by Scire facias in the Chan- 


*"If a Pill be demilen lap lite, upon condition that be ſhall not let it but to 
a Piller, any he bzeaks the Condition, in Caſe of the King there muſt be 
an Dffice. to avoid it, and there the Office entitles the King to the Condition 
and not to the Entry, foz after the Office it is not in the than until Entry: 


Aud here the Rent may be paid to the ning 's Bayliff in the Tou 
a bs ner phone ent tne — 
the Office comes tm late to give any advantage co 


the Patents, 
cannot grant a Title of Ct befoze —— —_ no moze than the A 
common Perſon can take advantage of a Condition bzoken in the time of the 
G2ancoz, of which the Gzancoz a take adam i bs ime And if 
the Queen makes a Leaſe durante beneplacito, the Patentee ſhall not avoid 
it, as it appears iu the L 's Cale, and therefoze the Dffice here 
ſhall not help the Patentee, but the Nueen foz the mean-Pzofits: foz although 
— occurrit Regi, — Patentee ſhall ute NY of this 


Clench agreed clearly, that ic was a Limication, but 
Queens liberty — — make it gad, 
a ork IE 
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make a Leaſe for an hundzed pears, if the Leſſee ſhall ſo long lawfully pay 
the Rent refcrved at the day of Payment, if he fail of Payment of the Rent 
reſerved at the day limited, the Leaſe is ipſo facto determined, and it need not 
be found by Office. And what diverſity is there where the Limitation is con- 
joyned to the Eſtate it ſelf, and where it cometh in by a Proviſo afterwards, 
all being in one and the ſame Deed, and therefoze ſpoken at one and the ſame 
time,” fot the ono and the other Cale manitfeſteth that the Contcrac and Agre- 
ment is, that che Leaſe ſhall not continue longer than the Default of the 


* 


Payment of the Rent. 

And in this caſe; ſuppole that thENugn had granted over the Land ſhall 
not the Patente have advantage to avoid the Leaſe, becauſe that one Office 
was found befoze :? It is clear that he ſhall, oz otherwiſe this is now become 
to be an ablolute Leaſe fox an hundzed years, which is not Law, foz it is 
meerly contraxy to the Contract, and therefoze abſurd to be maintained: J 
agre& wich the general Rule that nothing ſhall paſs to, oz from the Quen but 
by matter of Rerozd but this'makes nothing againſt me in this Caſe, foz 
here the ſame Recozd which paſſeth the Eſtate to the Party, to wit, the Pa⸗ 
tent of che Leaſe contains the time how long it ſhall endure, longer than which 
it cannot continue: And therefoze by 9 H. 7. If the King makes a Gift in 
Tail, and the Done dies without Jfſue; the Land is in the King without Df- 
fice, ſo in every other Caſe where theEſftate is determinedaccozding to the Li⸗ 
mitation,fo2 he cannot be put out of Poſſeſſion wyongfully,and now hath right 
to hold it againſt him. And J ſay that no Warzant 03 Authozity can be found 
thzoughout the whole Law where a'Leaſe oz Cftate made by the King is de- 
termined by an expzels Limitation compziſed in the Patent it ſelf of the 
Gzant,'-that there ned not any Dffice oz other thing to determine it, foz that 
which is com pꝛiled in the ſame Patent may determine it, of it ſelf. 

And further, whereas the Proviſo is, that the Re-entry ſhalt be foz Default of 
Payment ofthe Rent, and the like, there the Term continues until the Re- 
entry be made, notwichſtanding the Condition be bꝛoken, as appeareth byall 
the Juſtices, 28 H. 8. becauſe it is expzeſly limited that it ſhalt be defeated 
by the Re-entry, and there befoze Re-entry be made, the Action of Waſte 
hall be, quod tenet: And bp 12 H. 7. where a tommon Perſon is put to his 
Entry, there the Nuen is put to an Office, with which agrees Stamford in his 
Bk of Prerogative : But in this Caſe; if it were between common Perſons, 
the Leaſe ſhall be determined upon Default of Payment of the Rent, and be- 
foze any Re-entry, and therefore in the Quens Caſe it ſhall be determined 
without Office. But if the Caſe had been, that if the Rent had been Arrear and 
not paid, that then upon Re-entry made, it ought to ceaſe, there an Office had 
been neceſſary to countervail the Entry in Caſe of the Nuen, oz otherwiſe 
the Leaſe ſhall not ceaſe, becauſe the Nucen cannot make an Entry but by 
ſuch means, and therefoze it ought to be by matter compriſed in the Patent. It 
hath ben ſaid, chat this ſhall be a conditional Limitation, and that therefoze 
an Office is neceſſary; But A ſay, that here is not any matter 02 quality of a 
Condition, but m&rly of a Limitation, and it is rather a contingent Limita- 
tion than any manner of Condition, and this is well pzoved by 11 H.7. which 
is, that the Gzante of a Reverſion ſhall take advange of it at common Law, 
the which he cannot vo if it ſavour any way of a Condition, and by 27 H.8. 
a Proviſo in a Died ought always to be expounded actozding to the purpozt, 
becauſe that it is placed in a Deed, ſometimes foz a Condition, as where a 
Proviſo is that the Leſle ſhall not alien; ſometimes foz an Exception, as 
where a Proviſo is, that the Leaſe ſhall not extend to ſuch an Acre, oz ſuch a 
thing, ſometimes foz a Limitation, as here and in the like Caſes. And in 
this Caſe the Releaſe of the Rent ſhall make it, that the Leaſe ſhall never be 
determined foz the not Payment bf it, becauſe that afterwards there caunot be 
any ſuch Defaultof Payment, and ee” in ſuch a Caſe the —— — 
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maineth a \ nddi@harged of the Contingent, which other wile had de- 
cermined-ft-: A il nn make a Leaſe fer an hundred years, if the Lefſ® 
in the mean time do nos cut {ach a Tree, a Re lenſe of all Conditions will not 
ferve, pet it che Þefſsz himſelb oꝛ any other but the &eſtie cut it, the Leaſe is 

come abſolace foz an hundzed years 2 And ſo uyon this yoint my conteit ap⸗ 

eareth But the moſt colvurable thing which hath been Aledged on the ocher 
ſide, was by my Bzocher Prem, which man, that in counting upon an Eze- 
Cone firmæ; andpleadifig in ſuch a Leale as here, it ſhall be as an abſolute 
Leaſe foz the years compꝛiſed in the Habendum, without making'any mention 
of the Proviſo, npon which-he enfozcevic. that it nll he taken to be of moze 
effceary than if it des meerly upow the Contingent, fob he ſaid, that upon a 
Leaſe made fe; years, if the Lefſ@® ſhall ſo long live, and the like, in the 
Count, and alto in the pleading mention ought to be- mane of the lite of the 
Kelle: Hanes it to be erus chax the pleading ſhall be lo, fog in Count count- 
ing, and in Plea pleading, if che matter of the Contingent pꝛecede the Lis 
mitation; oz de annexed 668 the Limication; there a Man sought to ſpeak to the 
Contingent; 63 otherwiſe-it-is not god, . as by 1 4 H. 9. it hall be of a Cons 
dition where it is pzecedent'3 But in tale of a Condition it is quite otherwiſe, 
foꝛ if a San make a Leale to another, fen pears, Si tamdiu vixerit, g Dum- 
modo r 02 the like, which are annexed to the Limitation of the 
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Appearance be entred of Kecozd * is clear that he cannot, as appeareth by 
18 E. 4. fo; Appearance in a Se Recozd, is not unlels it be of Recozd, 
pet it may be laid, that _— the Caſe may be had tů the Party: As if the Df- 


ficer will not recozd his A bag; is miſchief as in this 
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he will take it oz not, and till the advantage taken thereof the Party fill re- 
mains an Officer. 18 | 
And therefore if the Quten make a Leaſe fo years, andthe Termoz makes 
a Feoffment in Fe, the Term by this is extintt, as way agreed upon an E⸗ 
vidente in the Exchequer, 28 Eliz. in the Cale of Drayton Baſſet, and befoze 
that, in the ſame Caſe in the King's Bench, and yet no lion is dzawn 
thereby out of the Queen, Suppoſe then that the Nuten befoze any Office 
found thereof, grant the Land ober in Fie; ſhall not the Patent& cake ad- 
vantage thereof by extinguiſhing the Term Ir is clear that he ſhall, aud al- 
beit a Termer holveth over his Term, oy Parentee of the Quen,-and 
alſo the Bargainee of a common after the Enrolment of the Bargain 
thall cake addantage of this determination of the Term. | 
And foz the not reciting of Throgmorton's Leaſe in the Letters Patents 
made to Finch and Audeley, ft is to no 1 — to ſpeak to it, becauſe the E⸗ 
ſtate was finiſhed befoze the Gzant ; And further, becauſe there was a Non 
obſtante in the Patent, that it ſhall be effedual, notwithſtanding any not re- 
cital of any Leaſe being of Recozd, oz not being of Recozv, Mil⸗retital, &c. 
which was by all at the Bench admitted to be god, and not contradicted by any. 
And foz the Office found after the Gzant made, 2 did not ſpeak to it, be- 
cauſe it is of no purpoſe to help the Patentck, but yet ſhall ſerve the Nutn 
foz the mean Profits, as hath ben laid: See more of this Caſe, Trin. 36 E- 


In. pl. 0 
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Trinity Term, 35 Eliz. 
Hughes verſas Robotham, 


M Eredith Hughes bzdught an Action upon the Caſe againſt William Ro- 


botham Gxecutoz to James Robotham,  foz that the Plaintiff in the life 
time of the ſaid Teſtatoz, to wit, the 12th of April, 28 Eliz. at London, in 
ſuch a Pariſh and-Ward, was poſleſſedof a Peſſuage, with the Appurtenan- 
ces, in the ſame Pariſh and Ward, foz vivers years then to come; And 
whereas alſo the ſaid Teſfacoz was then ey of the Reverſion thereof af- 
ter divers yearsthen alſo to come, and ſo poſſeſſed, the ſaid Teftatoz the ſaid 
22th day of April, at London, in the Pariſh and Ward afozeſaid, in conſide- 
ration that the Plaintiff at the inſtance and requeſt of the Teſtato2 in his life 
time would'Turrender all his Estate and Term of years which he then had to 
come in the laid Peſſuage, with che Appurtenances, and pzocure one Tho- 
mas Thornell to give to the ſaiy Teſtatoꝭ an hundred Parks foz a Leaſe there- 
| of to be made by the ſaid Teſfatoz to the ſaid Thornell, he aſſumed aud pꝛo⸗ 
miſed to pay to the Plaintiff 30 1. of the ſaid 100 Parks, when he ould be 
thereunto required by the Plaintiff, 

And the Plaintiff alledged in facto, that he at the inſtance and requeſt of 
the ſaid Teſfatoz in his life time afterwards, to wit, the 2oth day of April, 
28 Eliz. at London, in the Pariſh and Ward afozeſaid, ſurrendred co the ſaid 
Teltacoz all the Eſtate and term of years which he then had to come in the 
laid Peſſuage, &c. and that he, the lame 20th day of April, in the ſame Paz 
rich and Ward, pzocured the ſaid Thornell to give to the ſaid Teffacoz an hun- 

dzed Parks fo; a Leaſe of the ſaid Peſſuage, &c. by the Teſtatoz to the ſaid 
Thornell, then and there made foz 19 years, from the Feaſt of the Annuncia- 
tion of our Lady then laſt paſt,and that yet the ſaid Teftatoz in his life time, 
noz the ſaid Defendant after his death, have not paid to him the ſaid 301. al, 
beit the ſaid Teſtatoz in his life time, to wit, the 24th day of Aprilafozeſaid, at 
London, in the Pariſh and Ward afozeſaid, as thereunto required by the ſaid 
Plaintiff, and albeit the Defendant after the death of the ſaid Teftatoz, co 
wit, the roth day of April, 32 Eliz, in the Pariſh and Ward afozeſaid, was 
N P alſo 
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31 


alſo thereunto required by the ſain Plaintiff : And albeit thete were ſufficient 
Gods and Chattels of the ſaid Ceſtatoz at the time of his death, to pay as 
well the ſaid 30 l. as all other Debts of the ſain Teſtateg, and alſo co diſ- 
charge the Funerals of the ſaid Teſtacoz, which Gwvs and Chattels came to 
the ſaid hand of the (aſd Defendant, &c. 

And after Non aſſumpſit pleaded, and a Werdid foz the Plaintiff, exception 
was taken in Arreſf of Judgment, that the Declaration was not god. 

1. Betauſe it is, that the Plaintiff the 2oth day of April, 28 Eliz. ſurren⸗ 
dzed all the Eſtate aud Term which he had then co come, and this (foz any 
thing ſhe un) may be another 'Tezm chan he had the 12th day befoze, fo2 it 
is not laid, and ſo being poſſeſſed the 2oth day he ſurrendred, but generally 
as befoze. 

And further the Conſideration was, that he ought to ſurrender all the 
Term which he had che 12th day of April, which cannot be made the 2oth 
day, foz in the mean time, part of the Tetm is incurred, and therefoze the 
purpoſe was that the Surrender ould have been made immeviately as ſon as 
might be, ſo as by the delay thereof the ſaiv-Robotham ſhbuld not loſe any 
part of the Term co come, 

And it was further alledged, that a Term foz years cannot be ſurrendzed 
to another Tetmer fo2 years. | 

Gawdy, The Conſideration is, that the Plaintiff at the requeſt of the Te⸗ 
fatoz in his life time ſhould ſurrender, ſo that it is not to be done until he 
be required by the Teſtatoz; and not inffancly ac his peril without Requeſt 
pzecedent z and here it is alledged that the Plaintiff at the requeſt of the laid 
Teſtatoz, the 20th day of April ſurrendzed, which is well done, and accoz⸗ 
ding to the Agreement, and albeit it had been moze fozmal to have laid that 
the ſaid Plainciff ſo being” poſſeſſed afterwatvs, to wit, the 2oth day of A- 
ptil, furrendzed, 8c. pet it wall not be intended that he had any other Term 
than that which he had befoze, if it de not ſhewn:on the othez fide in his Bar, 
and eſpecially here, where che Action is not grounded upon the Term, but 
upon the Aſſumpſit, and the Conſideration is nothing but an indutement to 


the Aſſumption, which is uot ſa fozmal to be made as if the Anion had been 


grounded upon the Term it ſelf, And therefs2e in an Adidn upon the Cale 
upon an Aſſumpfit, it ſufficeth- ta ſay, that whereas the Defendane wag ins 
debted to the Plaintiff in divers ſums of Paney amounting. in all to an 100 l. 
the Defendant aſſumed to pay him the role at lach a day, without ſaying, 
how, oz in what manner cheſe Debts acceitdd; d when, becauſe the Anion 
is not meerly founded upon the Debt but upon the Pꝛomiſe, and the Debes 
are but inducemenes to it: But it it were to'vecover the Debts themielves in 
an Action of Dett, there ougiit ta be mave a Certatuty thereof, to wit, when, 
and how it comes, „An: 1: If 3 MS: 

And furtherhere; in as muchas the Aſſumpſit is found fox the Plaintiff, it 
Hail be (mplyed thac the Conſideration mas dulp perfozmed, foz without due 
mot of the Confideratidn the Plaintiff hach failed of his Aſſumptton, and 
therefoze allo it hall be nom taken chat the Teftatoz bach ſuch a Term of 
years in Revorſion, tu which the: Term foy pears in Pofſeſion map be ſurren- 
mer, fox he ſaid, chac he who hath ten pears in Poſlefſion may well (urrenver 
to him who hath mode years, as tmenty in Reverſion ; fm che leſſer may ſur- 
render to the CLetm. To all which Popham and Fenner agred : And 


ham ſaid . althbugh it ſhall be taken mof ſtrongly again Hu 
—— that Robotam han teſſtt Term in the Keverfion — — 
in the Polleſliem pet the Durtender all de g, fo3 in Law it is r and 
moze beneficial foz him to haves lefler C erm td be a Term in ,than' 


to have it to be in Keverſion : Aud by him, if a Leite foz twenty 
a Leaſe foz ten years, then he which makes the Leaſe foz cen years hatha Re- 
verſion upon thele ten years, ſo that if Rent be reſerved upon it, he * — 

n 
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{ Hughes verſus 
— ; 


Fennor agr&ed, whereupon y 
tred foz the Platntiff : Eut Popham 
Surrender had not bern ſufficently alledged, that the Plainciff ſhould not be 
helped by the other Conſideration of an hundzed Parks given by Thornell, foz 
if ſuch an Aſſumption as this is be founded upon two moze C | 
and ſuch which by poſſibility may be perfozmed, then the Party hath failed of 
his Suit: As ik a Pan in Conſideration of 5 s. paid, and of other 5 s. to be 
paid at a day to come, aſſume to do a thing, oz to pay Poney, if the one 5 s. 
be not paid, ) if it be not averred that the other 5 s. was paid at che day li⸗ 
mited foz the Payment of it, the Party hath failed in his Allumption in the 
one Caſe; and the Declaration is inſufficient in the other Caſe, foz he hath 
made a Departure from his Confiveration': Eut if one of the Conſiderations 
be impoſſible, oz againft Law, there the other Conſiderations that are poſ- 
ſible, oz ſtand with the Law ſuffice if they be well alledged. Ann he ſaid, 
that the Exerutoz all be with the Contract of the Teſtatoz by com- 
mon courſe of the Court, ſtands upon reaſon, foz if an Action of Debt 
upon a bare Contractbe-bzought againſt an Executoz, if he do not demur _ 
it, but plead to the Pais, that he owes him nothing, and it is found aga 
him, he ſhall be thereby charged of the Gods of the Dead; and the cauſe whp 
Foe Tetate ngk have bens bis Law in chat Caſe of Debs, Hhich che 
1 e toz ve waged his Law o 
Ayr far af #7 A. de deen could not do of other Coutrads, and therefoze ſhall not be charged 
4 with it by ſuch an Aa, if he will help himſelf by Demurrer ; but in the Al⸗ 
10 ſumption of his Teſtatoz, he could not have waged his Law : and it is foun- 
| ded upon the death ol the Teftatoz, to wit, his Debt, with which the Exetu⸗ 
toʒ by a mean may be charged as befoze, and therefoze the Aſſumption in ſuch 
a Caſe maintainable againſt the @xecutoz. But if the Teſtatoz upon god 
Conſideration aſſume to make Aſſurance of Land, oz to do any other ſuch 
collateral thing which doth not-ſound in a duty of a thing payable, there the 
Executoz ſhall never be ed with ſuch an Allumption to render Recom⸗ 
ce foz it. And to this agreed all the Julkices'of the Common Bench, and 
of the Exchequer ; And ſuch an Aſſumption hath not bien allowed in 
the King's Bench but of late time, and that but in one 03 two Caſes. Eut 
in the other Caſe it hath been common and of long time uſed,. and therefoze 
now too late to be dzawn in queſtion ; and if it ſhould be, tt map be maintain⸗ 
ed with god reaſon in this Caſe of a duty of a thing payable, in as much as 
the Teſtatoz cannot wage his Law in the Action, but in the other Caſe there 
is no reaſon noz courſe of the Court to maintain it: But the Judges in the 
Exchequer Chamber reverſed all theſe Judgments in both Caſes. 


2. Nota 


Gravenor verſes Brook, 
and others. 
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2. Nota, thaythis| Term wa5,adjop;ned to Ogtob. Trin. zup becauſe the 

wit was: that A ment tuft be made in Ocob, Trin. of all-Caſes, un- 

til Tres Trinitat- the tument was made in every of the Courts of 

King's Bench, Common Eench,; 15 quer, the very firſt day of 
ting 


the Cx 
Octob. Trin. then it wap holden, by. the Juffices, that the Adjournment oughc 
not to have bern made until the of. the .Cgurc the fourth day from 
Octabis. g Wink, G C18 10 ul. a , , 

And becauſe that che, Wzits were, that at the ſaid Tres Tr. the Term ſhall, 
be holden thereafter, as if no. Adjournment had ben, the Juſtices held that 
they ought to ſit the fix{t day of the ſaid Tres Trin, and ſo fzom thence every 
day until the end df the Term, and foz all Cauſes, as if no Adjournment had 
been; and ſo they did nee by Aſſent ſome of the Juffices did 
not come thicher by teaſon of their far diſtance ram London, at the end of the 
Term upon the laſt Adjournment ; But they held, that if it had nat been foz 
the eſpecial wozds in the Wzit;-which were, that it ſhall be chen holden as 
if no Avjournment had been, the Cſſoins had been che firſt day of Tres Trin. 
and, the full Term had not bern until the fourth day, which was che laſt day 
of the Term, quod nota, and ſo it was of the Adjournmenc which happened 
firſt at Weſtminſter, and afterwards at, Hertford from Michaelmas Term vow 


laſt paſt, | 
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Michaelmas Term, 35 and 36'Eliz. ' 


Gravenor verſus Brook, and others, 


f, 15 an Ejectione fitmæ by Edward Graverior Plaintiff, againſt Richard 
Brook and others Defendants," the Caſe appeared to be this; Henry 

Hall was ſeiſed in his Demeſn as of Fe, accozding to the cuſtom of the Pan- 
noz of A. in the Countyof D. of certain cuſtomary Tenements holden of the 
ſaid Pannoz called Fairchildes and Preachers, &c. Ju the third year of H. 8. 
(befoze which time the cuſtomary Tenements of the ſaid Pannoz had always 
been uſed to be granted by Copy of Court-Roll of the ſaid Panngz in Fees 
ſimple, oz fo; life oz years, but never in F&-tail but then) the ſaid Henry 
Hall ſurrendzed his ſaiv Copy-hold Land, to the uſe of Joan his eldeſt Daughs 
ter foz her life, the Remainder to John Gravenor the Eldeſt Son of the ſaid 
Joan, and to the Yeirs of his Body, the Remainder to Henry Gravenor her 
other Don, and the Veirs of his Body, the Remainder to the right Þeirs of 
the ſaid Henry Hall foz ever; whereupon in 3 H. 8. at the Court then there 
holven, a Gzant was made by Copy of Court-Roll accozdingly, and Seiſin 
given to the ſaid Joan by the Lozd accozdingly, | 
Henry Hall died, having Jſſue the 8 and one Elizabeth, and at the Court 
holden within the ſaiv Pannoz, 4 H. 8. the death of the ſaid Henry Hall was 
p2eſented by the Homage, and that the ſaid Daughters were his Heirs, and 
that the Surrender made as befoze was void, becauſe it was not uſed within. 


the ſaid Pannoz to make Durrenders of Eſtates Tail, and thereupon the ſaid 


Homage made diviſion of the ſaid Land, and limited Fairchildes foz the 
party of the ſaid Joan, and Preachers foꝛ the Purparty of the ſaid Elizabeth, 
and Deiſin was granted to them accozdingly. 

Elizabeth died ſeiſed of her ſaid part, after which, 33 H. 8. Margaret her 
Daughter was found Yeir to her, and admitted Tenant to this part; after 


- which Joan died ſeiſed of the ſaid Tenements as the Law will, 
F And 
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ae 
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Gravenor verſus Brook, 
and others, 5 


* u the life time of the 
* nal, nothing was done 


ret takes to Husband one Jobs Adye, who with 
fort gk ae ol the laiy | Adye and of | 


And after the ſaid 


him, and alſo to the catd Henry Hall had Iſſue Edward ( 
ed, the laid Edward entren into the faiv Land caffev” 
tt to che Plaintiff, upon whom the ſaiv nid Heck ay ro 


vants did re-enter and eject him. Any alk this aypearech pon . fpecin 


And by Clench and Gawgy, an fit Ta cannot. de of Topy-hotv 3 — 
unlefs it be in caſe where it hath bern uſev 
ditionalibus ſhall not enure to fuch tuſtomary * 
at Common Law, and therefoze an Entf Terfk comtior be of theſruftomary 
Lands, but in caſe where it harh bern uſed time one of mind, any they faiv, 
that fo it hach dien lately taken in the Common Benth 3 But they ſafb, char 
the fieſt Remeinider limiter to the laid peach of 
the kald John, was a god NFee-ftmple Condirtonal, which ts well warrancey 
by the Cuſtom to demiſe in Fe, foz that which by Cuſtom may be demifey 
of an Eſtate in Fee abſolute, may alſo be demiſed of a Fe-ſimple Conditio- 
nal, oz upon any other Limitation, as if I. S. hath ſo long Iſſue of his Bos 
dy, and the like, but in ſuch a Caſe no Remainder can be limited over, foz 
one Fee cannot remain over upon another, and therefoze the Remainder to the 
ſaid Henry was void: Rut they ſaid, that foz all the Life of the ſaid John 
Gravenor, nothing was ifi the ſaid Elizabeth which could deſcend from her ta 
the ſaid VERT garet = 23 that 4 fs — 6 by the ſain Mar- 

and her Pusband, efoze the rgaret dying wit ue, 
John Gravenor had the N&- 27 

might hindet the 23 Edward, wen to che laln 
Henry Gravenor of his Entry, and cherefoze the ſald Plaintiff ought to have 
— Juvginent to recover, foz they twk no regard to that which t Porage 

d, 4 | 

But Fennior and popham held, chat an Cate Tail is wzought out of Copys 
hold Land by the Equity of the Stacute of Donis conditionalibus, fog others 
wile it cannot be that there can be any Eftate Tail of Copy-hold Laub, foz 
by Ulage it cannot be matutalned, becauſe that no Eſtate Tail was known in 
Law befoze this Statute, but all were F&-fimple, and after this Statute 
it cannot be by Uſage, becauſe this is within the time of Limitation, after 
which an Uſage cannor make a Pzeſcription, as appeareth 22 & 23 Eliz, in 
Dyer: And by 8 Fliz. a Cuſtom cannot be made after Weſim. 2. 1 what 
Eſtates are of Copy-hold Land, appeareth expzefip by 2 in his Chapter 
of Tenant by Copy-hold, &c. And in Brook Title, Tenant by Copy-hold, &c. 

15 H. S. Jn both which it appeareth that a Plaint lyeth in Copy-hold Land in 
6 e nature of a Formedon in the Deſcenver at Common Law, and this could 
not be befoze che Statuce of Donis Conditionalibus fag ſuch Land, becauſe 
that 'befoze chat Statuce chere was not any Formedon in the Deſcender at 
n them foz their Remedy foz 


intaifed Land which is euſtomary by Equity: nd if the Action ſhall be given 
by Equity foz this Land, e tatute by the ſame Equity woꝛk 
to make an Eſtate in Tall al 


of this nature of the Land 2 Me ſ& no reaſon 
to the contrary; and if a Pan will well mark the wozds of the Statute of 
Weſtm. 2. cap. 1. he ſhall well perceive that the Formedon in Deſcender was 
not befoze this @tatute,which wills that in a new Caſe a new Remedy may be 
given, aud thereupon lets the fozm of a Formedon in Deſcender : But as — 
the 


Gravenor verſur Brook, y 33 
and others. 


Formedon in the — 


A 


LE 
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becauſe 
that the Law 


oe 


15 


Uſage e, 

is always implyed: As by bien always granted by 
Court Roll, but never within memozy, two, oz one alone, pet the 

Gzant of one oz two Lives only is warranted by this Cuſtom, foz the uſe of 

greater number warrants the lefler num ber of Lives, but not c converſo : 

F&e-fimples upon a Limication, oz Eftate in Tail are warranted by 

uity of the Statute, becauſe they are leſſer &ſtates than are warranted 

Cuftom, and theſe leſſer are implyed as befoze in che greater, and none > 

but that in this Caſe the Lozd may make a Demiſe foz life, the 

in Fir, and it is well warranced by the Cuſtom, aud there⸗ 

that i Tail to John Gravenor, and a 

tk ſo, it — that the 

Judgment ought to be gi⸗ 

h, they did not regard it, 

the had no right to be Cos 

a Copp-holder ac Common Law, it 


be an Eſtate Tail in John Gravenor, 
other cauſes allevged by Gawdy any 
ven foz the Plaintiff, and che Remainder 


Remain- 
Law, and 
therefoze not to be compared to the Caſe where che Tuſtom warrants but one 
Life, and the Lozd grants two joyntly oz ſucceſſively, there both the one and 
the other is void : this is true, becauſe the Cuſfom is the cauſe that it 
was. void, any, not the Law, and alſo ic is a larger Eftate chan the Cuſtom 
warrants, which is not here, and upon this Judgment was given that the 
Plaintiff ſhall recover. 
And bp Popham, it bath bien uſed, and that upon god Advice in ſome Pan- 
nozs, to bat ſuch Estates Tail by a common Recovery pꝛoſecuted in the 
Nodes Court, upon a Plaint in of a Mit of Entry in the Poſt, 


2, Julius Czfar Junge of the Admiralcy Court, 
IJ \ Caſe a a Þlander againſt Philip Curtine a 


Parks given, 
ment, it wascryed, by Nil: prius at the Guild-ha!l by a partial , 
— — default of Strangers, one being challenged any tryed 
tut a Tales was awarded De circumſtentibus by the Inftice of Niſi prius; 
whereas ( as was alledged } a Tales could not have been grantey in this caſe, 
fo2 the Scatuce of 36 H. 8. cap. 6. which give the Tales is tobe intenden but of 
common Tryals MG I RE 
2 


Davies verſ#s 2 
Gardiner. F 


Juries, which by Law ought to have 40 s, of Fre-hold, and wills that in 
ſuch Caſes the Venire facias ought to have this Clauſe, Quorum quilibet ha- 
beat 40 s. in terris, &c. which cannot be intendedof Aliens which cannot have 
Fre&-hold : and it goes further that upon default of Jurozs, the Juſtices have 
Authozity at the Pꝛaper of the Plaintiff oz Defendant, to command the Shes 
riff 0z other Miniſter to whom it appercaineth to make a Return of ſuch other 
able Perſons of the ſaid County, then pzeſent at the ſame Alliſes oz Niſi prius 
which hall make a full Jury, &c. which cannot be intended of Aliens, but 
ok Subjects, and therefoze ſhall be of Tryals which are only of Engliſh, and 
not of this Inqueſt which was part of Aliens. 2 | 
And further the Tales was awarded only of Aliens, as was alledged on che 
Defendant's part, but in this point it was a miſtake, foz the Tales was a⸗ 
warded generally de circumſtantibus, which ought always to be of ſuch as the 
pzincipal Pannel was. But Per Curiam the Exceptions were diſallowed, fo; 
albeit the Statute is, as hath ben ſaid, yet when the Statute comes to this 
Clauſe, which gives that a Tales may be granted by the Juſtices of Niſi prius, 
and is generally referred to the fozmer part of the Ac, foz it is added; Fur- 
thermore be it enacted that upon every firſt Writ of Pabeas: Cozpoza, or Di⸗ 
ſtringas with a Nilt pꝛius, ac. the Sheriff, ec. (hall return upon every Juror 38. 
Iſſues at the leaſt, ct. which is general of all: And then it goes further, And 
wills that in every ſuch Writ ot Pabeas Cozpoza, or Di as with a Nilt 
pꝛius where a full Jury doth not appear ' before the Juſtices of Alliſe, or Nilt 
pꝛius, that they have power to command the Sheriff, or other Miniſter to whom 
it appertains, to nominate ſuch other Perſons as before, which is general in all 
places where a iſi pꝛius is granted, and therefore this is not excepted" nei- 
ther by the Letter nor Intent ofthe Law. And where it is ſaid ( ſuch Per- 
ſons) by it, is to be intended ſuch as the firſt, which ſhall be of Aliens as well 
as Engliſh, where the Caſe requires it, foz Expedition was as requific# in 
Caſes foz, oz againſt them, as if it were betwien other Perſons. Aud Ali⸗ 
ens may well be of the County/ozplace where the Niſi prius is to be taken, 
and may be there: foz although an Alien cannot purchaſe Land of an Eftace 
of Frie-hold within the Realm, pet he may have an Þouſe foz Habication 
within it, foz the time that he is there, albeit he be no Deniſen, but be to res 
main there foz Perchandiſe, oz the like: And by Gawdy, where the defattlc 
was only of Strangers, the Tales might have been awarded only of 'Mlens, 
as where a thing is to be tryed by Anqueſt within two Counties, andthoſe 
of the one County appeav, hut not thole of the other, the Tales might be ol 
the other County only. ' n# . 


Davies verſus. Gardine. 


Vide this Caſe 3. N Action upon the Caſe foz Slander was bzought by Anne Davi 
— My i A gainſt John Gardiner z That whereas there was 1 
„bee à Parriage to be had between the Plaintiff and one Anthony Elcock, the Des 
fendant to the intent to hinder the ſaid Marriage, ſaid, and publiſhed, that 
there was a Gzocer in London that did get her wich Child, and that ſhefhav 
the Chilly by the ſaid Gzocer, whereby the loſt her — Lo n 
| | Not guilty, and was found guilty. 
es — 200 Parks £4 28 was | | 
gment, appeareth to be meerly Spiritual, and thexefope 
not determinable at Common Law, but to be . — in the Spiritual 
ain But per 2 — — here, foz a —_— not married cans 
not by Jntendment o great ncement as by darriage, wher 
te is ſure of Paintenance foz her life, oz during her — — 
and other Benefits which the Tempozal Laws give by reaſon of her Parris 
os age 


2 


William and Joan Stock 
ver ſus William Stock. 1 


age, and therefoze by this flander the is greatly pzejudiced in that which is to 
be her Tempozal Advancement, fo which it is reaſon co give her Remedy by 
wap of Aion at Common Lam: As it a Woman keep a Uicualling-houle; to 
divers of great Credit repair, whereby ſhe hach her Livelihod,and one 
ſay to her Gueſts, that as they reſpec their Crevits, they take care how 
uſe ſuch an Houle, foz there the Woman is known to be a Bawd, where⸗ 
p the Gueſts avoid her Houle, tothe loſs of her Yusband, ſhall not the in this 
caſe have an Action at Common Law-foz ſuch a Slander ? It is clear that he 
will.” So, if one ſaith, that a Woman is a common Strumpet, and that ic 
is a Slander to them to come to her Youſe, whereby the loſeth the advantage 
which ſhe was wont to have by her Gueſts, ſhe ſhall have her Action foz this 
at Common Law. | 

90 here upon theſe collateral Circumſtances, whereby it may appear that 
the hath moze pzejudice than can be by calling of one Parlot, and the like. 
And Judgment was given foz the Plaintiff, 


Hillary Term, 36 Elia. in the King's Bench. 


— Term, 33 & 34 Eliz. Rot. 181. William and Joan his Wife, 
Adminiſtratrix of Andrew Stock, bzought an Aaion upon the Caſe upon 
an Aſſumpſit, made to the Inteſtate foz the payment of 5 1. to William Stock, 
who imparled until Tueſday next after, Octa. Hillary next, which was the 
24th day of January, and then the Defendant demanded Oyer of the Letters of 
Adminiſtration which were entred, in hæc verba. "ail 

. Whereby it appeareth that the Letters of Adminiſtration were committed to 
the ſaid Joan by Thomas Taylor Batchelor of Law, Commiſſary to the Biſhop of 
London, c. whereby the Defendant pleaded, that after the laft Continuance, 
the ſaid Letters Patents of Adminiſtration, ſealed with the Seal of the Vicax Ge- 
neral of the aid Biſhop, which he uſeth in this behalf, and hibught herg into 
Court, bearing dateithe 27th day af Janwary, 1591. which was three days after 
the Continuance, committed the Adminiſtration: to the ſaid Defendant. And 
pleaded further the Ac of 37 H. 8. which ſays; that it wall be lawful 
ter foz any Perſon, being a Docoz.of the Lam, to be Chancelloz; .Commilſ- 
ſary, 02 to exerciſe Eccleſiaſtical Juriſdiction, alheit he were a mier Lay Per⸗ 
fon, ſo that ſuch a Perſon be a Doctoz as afozeſaid, and avers, that at the time 
of the committing of the Adminiſtration to the ſaid Joan, the (aid Thomas 
Taylor was a mier Lay Perſon, and not Doctoz Legis civilis nec miniſter allo- 
catus, accozding to the Laws of. the Church of E whereby he had no 
lawful power to cammit the Anminiſtration. 80 

- Upon which it was demurred generally, and by all the Court the Plaintiff 
had Judgment to recover ; foz-we are to conſider what our Law was in this 
tale befoze the Statute of 37 H. 8. And albeit a Doctoz then affirmed, that 
the Canon Law was, that there was a mer Nullity in ſuch Adminiſtration, 


fo although the Party that did it, not being a Clerk noz Doit6z, accozving to 


the Statute of 37 H. 8. yet all gig Juſtices agreed, chat the Adminiſtration ſo 
committed will be adjudged in 
under the Seal of the Officer and committed by him, who is reputed the Df- 
ficer, who ought to do it, and is inveſted in the Dffice until it be avoided by 
Sentence, and pet ſuch an Avoivance ſhall not make a Pan's Ac to be made 
void, no moze than if a met Lay-man be pzeſented to a Benefice, albeit this 
be a mier Nullicy in our Law, an void, pet we'adjudge the Church full, ac⸗ 
cozding to the publick Admiſſion, Conſtitution and Induction, and not accoz- 
ding to the capacity of the Perſon, which is a ſecret, until ſuch an one 
be depzived foz it by Sentence in the Spiritual and pet the Church 
ſhall be in our Law void but from the time of Depzivation, of which notice 


ought to be given tothe Patron, al 


w to be of fozce and effec, being ſhewn. 


Property. 
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ſe condition than 


cial Revocation of the firſt: But they did not ſpeak of the doubleneſs becauſe 
— r and alſo becauſe the other matters 
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2. | N Treſpaſs foz carrying away certain Loads of Pay, the Caſe hapnen 

I to betet r — Lade s Pap which t 
Defendant had ſanding in certain Land, eo be moze ſure to have 
paſs foz him, . twk other Yay of his own (to wit, the Plaintiff). and 
with the Defendants Yay, after which the Defendant twk a 
———— 0 cn 4 upon which 
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biudelf without in 
Fee,who was admitted by che Lozd accozdingly, che Pusband dies, the Tons 
dies, 
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| Forth verſus 
Holborough. 
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the Petr of the Wife without any admittance enters upon the Straus 
and makes a Leaſe fen a year to the Plaintiff, upon whom the Defen- 
in Night of him co whom the Surrender was made, te-eucers, aud ads 
that the Plaintiff ought to recover 3 and that the Surrender of the Pub- 
not-as a Dilcontinuance againſt the Wiſe, to put the Veir to his 
nature of a Sur cui in vita, fog a Difcontinuance ſhall nat be by a 
Dan of Feofmeut only, but by it with the Livery enſuing, whereby the en⸗ 
„ whacEftate ſotver the Feoffs; 


e of a Stranger, to wit, that by the. one the Estate d2owned 
ender, and by the other it is not d2owney in the Lo2d, 
transferred to him ta whom it was made, upon which he is admictey 
it; ocherwiſe, in the laſt Caſe it returns to him who ſurrendzed, and then 
tance he is in the Per by him who ſurrendzed, and not by the 

the @nrrender made by Tenant fo Life, he to whoſe uſe it is 
to take it of the Lou, and he is there in by him, and not by him 
Ned. 
this is the common difference betwirt Cuftomary Eſtates foz Lives, 
pEſtarcs of Juheritance. - 
- Andthe Plaint of Cui in vita is given where Recovery by Default is againſt 
| and Wife, and not upon the Surrender ot the Pusband ; foz 
ſuppoſe the Yusband had ſurrendzed meerly to the Lozd himſelf, pet the 
Wife mighc have enaged after che death of the Pusband, becauſe the Durren- 
but to the Eftate which the Pusband might lawfully part wich, and 
therefoze rather to be reſembled to a Gzant than to a Feoflment. 
: And notwithſtanding that he was not admitted, yet he might enter and take 
he Pzofics, and make a Leaſe to the Cuſtom, oz bing an Action of 
Treſpaſs againft him who diſturds him e But if the Lo2d require his Fine 
97 his Services, and the Heir refuſe to do them, this may be a Fozfeicure of 
Copy- hola; But until lawful Seiſtn made by the Lo2d (becauſe it be- 
to him) che Heir may intermeddle with the Poſſefſion, albeit he be 
not admitted by the Lozd where it is an Eſtate of Inheritance by the Cu- 


And in this Term alſo in another Caſe, in the ſame Court it was adjudg- 
ed, that an Jnfane who ſurrenvers his Copy-hold Land within Age, may en 
tax at his full Age, without being put to any Duit foz it. 

- Aud the firſt Caſe was very well argued by one Brock, a Puny utter Bariſter 
of the Inner Temple, this Term foz the Plaintiff. And it was the firſt De- 
murrer that he argued in Court. 


Forth verſus Holborough. 


4.T N an Action of Debt upon an Obligation of 200 Parks bzotight by Ro- 
I — — * and hey — as Executrix to Doctoz 
, againſt Richard Holborough, t upon Demurrer appeared to 
Nds to wit, That the ſaid Deco; Drewry was ſeiſed in his Demeſn as of 
FR, of the Seite of the of Goldi Hall in the County of Eſſex, 
and lo ſeiled the laſt day of November, 27 Eliz. demiſed it to the ſaid Richard 
Holborough foz 17 pears from the ſaid laſt day of November, w the De⸗ 
fendant entred into it the next day, and was thereof poſlefled p, and 
fo polleſled the laſt day of November, 28 Eliz. entred inco an Dbligation to the 


ſaid Dodo Drewry, with condition, that if he, his Yeirs, Erecutozs, 1 — 


TH 
IH: 


Forth verſus 
Holborough. F 


ſtratoꝛs and Aſſigns, oz any of them ſhould well and truly pay oz cafe co be 
paid to Dorothy Goldingham Wivow, oz her Aſſigns, at the Pannoz-honſe: 
of Goldingham Hall in the County of Eſſex, foz the Term of 27 years, from 
the Feaſt of S. Michael the Arch-angel then laſt paſt, oz an Annuity 0z anna- 
al Rent of 20 Parks of lawful Engliſh Poney, at the Feaſt of the Aunun⸗ 
ciation of our Lady, and d. Michael the Archangel, by equal Poztions, tt the 
ſaid Dorothy ſhall ſo long live, and the ſaid Richard Holborongh, oz his Aſ- 
ſigns, 02 any other claiming by, oz under the laid Richard, oz his Aſſigns,ſhalt 
oz may lo long occupy 02 enjoy the ſaid Scite of the Pannoz of Goldingham 
Hall, that then the Obligation ſhall be voin, after which until the 9th day ot 
May, 29 Eliz. the Defendant enjoyed the ſaid cite, and paid duly the laid 
Annuity, and then he ſurrendzed his Eſtate in the ſaid Scite to the ſaid Dos 
«02 Drewry, and after this did not pay the Annuity over, and pet continuen 
the Poſſeſſion of che laid cite. 7 f 1 

And by all the Juſtices the Defendant notwithſtanding. the Surrender 
made to the Dblige himſelf, ought to have continued che Payment of the 
Annuity to the ſaid Dorothy, foz albeit che Term be d2owned and merged in 
the Reverſion, and ſo hath not 'Continuance as to him in the Reverſion, pet 
as to any thing heretofoze done by the Defendant who was the Termoz in 
Judgment of Law, it is to be laid to have Continuance : As if he had gran⸗ 
ted a Rent-charge out of it to have Continuance during the ſaid Term, al- 
though he ſurrender his Term to him in the Reverſion, yet the Charge con- 
tinues, and as to it, the Reverſion ſhall be ſaid to be in the Termoz, and 
albeit the Dblig& himſelf ſhall not take advantage of his own, oz to have the 
advantage of the Foxfeiture of an Obligation there, where his own Act is 
the cauſe of his Bzeach. 50 | 

And ik it had been, that the laid Dorothy during th@ſaiv Term ſhall have 
the-uſe of a Chambor within the Scite, without the interruption of him, oz 
his Aſſigns, there, ik after the durrender, the ſaid Dorothy Drewry had in⸗ 
terrupted him ot the uſe of the ſaiv Chamber, the Fozfeiture of the Obliga⸗ 
tion ſhall not be taken againf the Defendant foz it. A 

Eut here the Condition is of a Collateral thing to be done, to wit, the 
Payment of the Annuity to a Stranger, with which the Land is not bound, 
and therefoze the Bzeach comes meerly in default of the Obligoz, and of the 
Dbliccee in no part, to wit, and therefoze the Obligation here is fozfeited, 

And by Popham, the Caſe here is moze clear upon conſideration of che 
wozds of the Condition, foz the wozds are, I the Defendant ſhall, or may en- 
joy, &c. and this wozd (may enjoy) ſhall be always intended reaſonably, to 
wit, if it may without any thing to be done by him to the contrary ; and here 
if he had not made the Surrender, he might have enjoyed the Dcite until the 
end of his Term, and therefoze becauſe it cometh of his own Ac, whereby 
he, oz his Aſſigns ſhall not en jop it foz the Term, if it ſhall be ſaid, that he 
in the Reverſion ſhall not be ſaid in, by the Termoz of which he himſelf 
ſhall not take any advantage, in as much as if this had not ben, he might 
have enjoyed fo2 the whole Term. To which all the other Juſtices alſo a- 
gred, and upon this Judgment was given foz the Plaintiff, 

Eut if any had defeated the ſaid Term by a lawful Entry, By a Title 
Paramount, the Obligation had not ben fozfeiced foz any Default ot Pay- 
ment, after this Entry, but if Kent had been reſerved upon the Leaſe, any 
fo; Default of Payment a Re-entry had been made, yet by Popham the Pay- 
ment ought to be continued upon the peril of the Fozfeiture of the Dbliga- 
tion, fo2 the the woꝛds (may enjoy) in as much as there it is the mer default 
ok the Defendant himſelf, there the Leaſe does not continue, ot which he 
ſhall not take advantage to ſave his Obligation. Eut note the fozm of the 
Demurrer, and that it might have been better joyned, which is to be ſen in 
the Recozd where it is entred. 1 

4 after 
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Rigrmny. F 


Eaſter Term, 36 Eliz. 
Geilles verſus Rigeway. 


Debt foz 306 U 6 s. 3d. by William Geillies, againſt Thomas Rigewa 
I Eſquire lan Sberit of Devon; Foz that whereas John Chaunder — 
Chaundeler, was in Execution with the ſaid Sheriff foz the ſaid Sum, the 
ſaid Sheriff afterwaws, co wit, the roth dap of December, 34 Eliz. at Lon- 
don, in ſuch a Pariſh and Ward ſuffered him to eſcape, che ſaid Rigeway then 
being Sheriff of Devon, and having him then in Execution, &c. To which 
the Defendant pleaded, how that he tok him in Execution by the Pꝛoceſs at 
Stockram in the County of Devon, as the Plaintiff hath alledged, and there 
- detained him in ſafe Cuffodp until the 8th day of December, 34 Eliz. at 
which day the ſaid Chaundeler bzoke the P2iſon, aud eſcaped out of it contra⸗ 
ry to the Will of the ſaid Defendant, and that the Defendant did freſhly pur- 
ſue him, and in this freſh Purſuic did re-take him the 11th day of December, 
then next enſuing at Stockram afozeſaid, and detained him in Execution foz 
the ſaid 306 1. 65. $9. during the time of his „ aud delivered him over 
to the new Sheriff, &c. To which the Plainciff replyed by 14 — 
that he vid not make freſh Purſuit; And foz Plea ſaith, That the going 
away of the ſaid Chaundeler, and before his re- taking by the ſaid Defendant as 
aforclaid, the ſaid Chaundeler for a whole day and night, to wit, at London, 
in the Pariſh and Ward aforcſaid, was out of the view of the ſaid Defendant, gc. 
jet IN us way 11 CheA to ral, that J ht 
dit oke Attodznep-gene udgment ought to be 
given foz the Plata > foz, in as muth as it was alledged, chat he was out 
of the view of the Sheriff foz a — . — night together, there it ſhall de in⸗ 
tended to be a Default in the ant in the making of his Purſuic, and 
therefoze cha le ta the Plaintiff, and pet he agred, that ik che Sheriff 
had made his Purſulc freſhly 3 alchough that at che turning of a Lane, end 
of an Houſe, oz the like, the Pziſoner had ben out of the view of the She- 
riff fo} a ſmall time, as until che Sheriff cometh to this Turning, end of the 
Houſe, o) the like, pet the Sheriff may retake the Pziſoner, and he ſhall be 
pet laid to ve in Execution to the Party againſt his Will, yet when he is foz 
ſs long a time out of his view, it ſhall be otherwiſe, foz the Default whi 
the Law pzeſumes to be in him; aud therefoze in this Cale the Action 
To which ic was anſwered by Popham, Gawdey and Clench, that if he makes 
freſh Purſuit, ſo that it doth not appear fully that there was a Default in the She- 
riff in his Purſuit, although he were ſo long out of his view, yet he ſhall be ſaid 
to be in Exccution for, the Party againſt his Will upon the re*taking of him : As 
if he be purſued to an Houſe where he is kept for a long time, and the Sheriff ſec 
a Guard upon the Houſe, and after this re- take him · the next, or any other day 
without departing from thence, the Sheriff in ſuch a Caſe may re- take him upon 
. out c the Houſe, and he (hall be in Execution to the Party againſt h 
own . 5 
And ſo in all like Caſes As if he purſues him in the night, ſo as he can⸗ 
not fe him, and pet by che Trat of the Hozſe, oz Enquiry he makes dili- 
gent Purſuit to re-take him, ſo chat it cannot appear tha 
ligente oz default in him in ng t, * 
And it is not the fozm ol the Pleading to alledge, that he purſued him freſh- 
Ip, and had him always in his view until he re-tok him, but only chat he 
purſued him freſhly, and twk him in this freſh Purſuic, without ſaping any 
thing that he was in his view, and cherefoze out of the view of che 
Sheriff is not material in the Cale, but the freſh t, and che taking of, 
him in this Purſulc. | . 4 25 
G N Then 
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ſoner to be in Execution, the 


— he doth not ſhew 


Then Coke moved, that the Bar was not 
— to anſwer that which 


where he made the 7 ſo that he 

is alledged by che Plaintiff, to wit, his bein at at London, and there⸗ 

foze the Bar not being god, Judgment ſhall be againſt the Defen- 

— . foz a Repleader ſhall not be in caſe of 

— , as it hath been adjudged here very lately, and alſo inthe Common 
ch. 

To which it was anſwered by the ſaid'Auftices, That if the Bar be inſuffici- - 
ent in matter, ſo that it may appear by it, that the Plaintfff hath ſufficient cauſe 
of Action, which in matter is not 1 by the Bar, Judgment 
ſhall be given for the Plaintiff upon the Bar, if the Replication be be ſufficient, and 
no Repleader 3 but if the Bar be ſufficient for the matter and infuſions fr the 
form only, as it is here, there before the Statute of Cliz, for S882 
there ſhall be a Repleader, but now becauſe no Demurrer was upon 
a Replication made to it, therefore by Popham no advantage Rb taken of 
the Bar for matter of form, which is admitted by the Party, and no advantage 

cljng te Batu 


foz the not 
cution 3 and t in of the a gn. 
and therefoze in refpect 1 Rt 


Plaintiff had recovered againft the Sheriff befoze fo; 'Elrape then 
Sheriff foz his Indempnity cannot retake him, but is put to his Action 
the Caſe againſt the n, hurt 2 the i path no colour in ſuch a 
of to retake him, but 1 
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by Popham ) Judgment 
ENS =. 
he ſhall plead anew, But how ſhall ic 
be if the Sheriff do not doit and re-take him: And afterwarvs 
he, at whole Dutt he was in 3 mer tde 
P;iſoner have an Audita er eee 


of it, but at the end allented alſo.) 
night, the Houſe of any be broken, with an intent to ſteal any thi 
, although IX Pro be in the men N yet this is 
— t every one in E t, as well 
Perſons which be in the Houſe. might, 
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> but. that it is Eur⸗ 
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that hereafter it wall be ſo put in Execution by all che Juſtices, See this more 
fully hereafter, Trin. 36 Eliz. Pl. I, in this Book. 


- A. © Tres Paſchæ this Term there were made #ag Serjeants/at Law; viz. 
> Lewkenor, Savage and Williams of the Middle- Temple, Heale only of 

the Inner- Temple, ' Kirigſmill, Warburton, Branthwaice and Flemming of Lin- 
colns-Inn, and Daniel and Spurling of Grayes- Inn. | 

Any all the Juſtices were aſſembled in che Middle-Temple-Hall, the Wed- 
neſday paſt Menſem Paſche, being the ſecond day of May, where che two 
Chiek Juſtices, and Chief Baron ſate upon the upper Bench of the lame Hall, 
in their Scarlet Robes with their Collers of S. $; and every one of the other 
Juſtices and Barons in their Ancienty, one on the one fide, and the other 
on the other ſive in their @carlet Robes alſo, and then came the new Ser- 
jeants in their black Gowns bekoze the Juſtices there, the two eldeſt being 
put in the midſt befoze the Chief Juſtite of England, and ſo evere one of them, 
one on the one ſive, and the other on the other ſide, accoꝛding to their Anciens 
ty, and every one of the ſaid Serjeants having one of his Setvants behind 
him at his back, with 2 — gh his Arms . Yo 
And thereupon the ſaid Chief Juffice made his Speech in this manner. 2. 


F Men will enter into a due conſideration upon what grounds the Laws of this 
Realm have their Original Foundation, and what good effects are wrought 
— the due Execution of the ſame, they might ſay. and that juſtly, that the 
Proſeſſion thereof is both an honeſt, and an honourable Profeſſion. 
The Laws are derived partly from the Law of God and partly from the Law 
of Nature. From the Law of God, in tHat it ordaineth means how the People 
may be truly inſtructed in the Knowledge-and Fear of God: How they ſhould 
demean themſelves towards their Sovereign and Prince: How they ought to live 
one with the other, and how to be defended from Qppretfions and Injuries. From 
the Law of Nature, in that it provideth how each Man may defend himſelf, 
that he may live by his own Labours, or otherwiſe actording to his Profeſſion or * 
Calling; That he may ſecure his Poſterity of that which he hath gathered toge- 
ther by his Induſtry, and that Mun with Man- may live together-iry- ſuch ſecure 
and comfortable Society as appertalneth. And what be the effects which grow 
by the due Execution of the Laws ? They are theſe. | 
By it God is known, the Sovereign Prince obeyed, the People are kept to live 
in Peace, and that is yielded to each which is his due: And can there be any 
better things than theſe upon the face of the Earth? No, there cannot. The 
Law taken from ſo good a Ground, and working ſuch notable 
and honourable! E who can juſtly ſay otherwiſe, but that the Profeſſion of 
ſuch a Law is an chonourable Profeſſiom? Are not the Judges of the Law Profeſ- 
ſors of the Law? Sce then what God himſelf in his word hath ſaid of Judges in 
Pſal. $2. ſpeaking.of judgment and Juſtices he:ſaith thus; I have ſaid ye are 
Gods, and can there! be any higher name than this in Heaven or Earth ? And 
why are they ſo learned? but for that, they in their Offices do reſemble that which 
is the Office of God, as to diſcern ſo far forth as Man's Capacity can reach unto 
between Right and Wrong, Truth and Falſhood, the Juſt and the Unjult, which 
is a moſt high, weighty.and honourable Charge, and therefore, 2 Chron. 19. 
Jebeſopbas faid to the] Take beed what ye do, for you do not execute the 
Jarman: of Mes, but of the and He will be with you in 7 By 
which it is evident, that they are either groſly ignorant, or otherwite very ma- 
lignant and contemptuous Perfons that may not be induced to be reformed, that 
do in any wiſe hold the Profeſſion to be either baſe or contemptible. 
And this I may truly ſay to the Encouragement and Cortort of ſuch as being 
honeſt do profeſs the Law ; That in the molt parts of England there are mote 
Gentlemen's Houſes, and thoſe of Continuance raiſed and advanced by that 


G 2 Pro- 


ter into a 


it ma ily appear, that 
2 rs > as have in tha 
happily there may be ſome ( | mean ſach as ſlip in by e: 
— — . — Perſons, whereby they 
of Learning, as are cither ignorant, or ons, w. 
Sher cannot adviſe 2s they thoukd, or by giving themſelves over to Slighes and to 
Shifts, they do not adviſe as they | 
A matter abhorred of all good and heneſt Men: But the ſame being duly 
weighed, tendeth to the Touch of the Pexſan, and not of the Profeſſion, Never- 
cheleſs to avoid this Scandal, I would adviſe 3 
r. Such as have Government in theſe Houſes of Court, ſhould be very careful 
and reſpective in their Calls, not only to the Bench as Readers, but of thoſe alſo 
whom they call to the Bar, that they may be ſuch as may a to be both learn- 
ed, and honeſt, and ſuch as may not juſtly be impeached oſ Ignorance, or Igno+ 
miny ; for ſuch are not only to adviſe between Parties, but many of them ate 
drawn to Credit and Government alſo in their Countries, and therefore behoot- 
ful to be free from ſuch Imputations. 1271 7271 
And ſithence without the Knowledge of the Law in ſome meaſure, ſuch as go - 
vern in their Countries, may often fall to commit ſuch Errors as were to be withs 
ed might be otherwiſe. SITY SP % tt | | 
It were convenient that Gentlemen, yea; thoſe of beſt Worth would bring up 
their very Heirs in the Knowledge of the Laws, as that they might in after Ages, 
when as they ſhall be called to Government, be fo able to govern under Her Maje» 
ſty as might beſi ſtand with their Reputations, and the good of their Countries. 
And now your ſclves that are here preſent, and have been called to this State 
and Degree of Serjeants at Law (a State and Degree I may well call it, for that 
Her Majeſty doth ſo term it )fince your Gravities and your:good Converſations in 
your Callings hitherto, and the good Opinion conceived of your Leamings, Ex- 
periences, and Diſcretions hath moved Her Majeſty to call you to this Dignity. 
— —— in your Proft᷑ſſi- 
on as thoſe things thus conceived of you may not henceforth any ways be 
blemiſhed, but rather increaſe , to your further Neputations and Credits, In 
3 to have a ſpecial regard chat you be thankful, firſt, to God, who 
0 
been 


— you ſhall be called — 
as you may be ſound to deal — — 

And Laſtly, To the Country and Common-wealth who hatſi carried fo good a 
Report of you, as thereby you have been rather brought to this place: And the 
_— — — — —.— Country, — — 
cording to your honeſtly truly, whereby nos be erncou to 
+ ſnd their Time and their Suhſtance in vain, —— Sas be 
faithful and ſecret to your Clients, not diſclaſing their Counſtls totheirprojudice, 
that you expedite your Clients Cauſe ſo far forth with convenlency, and your 
Clients fafety, that both in your Practice and otherwiſe, your Speech and Beha- 
viour towards all Men be modeſt and diſcreet, yen, ſuch as appertaineth to Men 
of your Gravities and Callings, that without reſpect of Perſons, ye be bold to 
maintain your Clients honeſt Cauſe, ſo far forth as may ftand 'with Knowledge 
and Diſcretion: And that in all things you reſpe& mote your Honeſties, than 
your Profits, Ws $5: ir yoo 


And 
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And touching theſe Points, you have a continual Memory, and that always 
about you, in your very Gamers : And therefore by the Coif, in reſpect 
it is white, many things are ſignified, as Gravity, Wiſdom and Experience, for 
that theſe Vertues are proper to the gray Hairs, arid white headed Men. | 

There is alſo fignitied thereby, that you ſhould be both honeſt and of an un- 
ſpotted life 3 And in that it is falhined like an Helmet, it ſignifieth, that you 
ould be both bold to utter your Knowledge in the Law, in the honeſt and jult 
Cauſe of your Client, without reſpe& of Perſons whomſoever it concerneth. 
Aud by the party-cotour'd Garments, being both of deep Colours, and ſuch as 
the Judges themſelves in ancient time uſed (for ſo we receive it by Tradition) 
is fignihed ſoundnefs and depth of Judgment and Ability to diſcern of Cauſes, 
what Colour focver be caſt over it, and under, or with what Vail or Shadow ſo- 
ever it be diſguiſed. For the wholeneſs and cloſeneſs of your Garments, they 
do ſignihe Integrity to be uſed in your Advices,” and Secrecy in your Counſck. 
And in that the Garments being ſi and unlined, it betokeneth that you 
ſhould be ſincere and plain. in your Advices, and not double, carrying your Opi- 
niom to your ſe one way, and you adviſe it your Client clean another way. 
he two Tongues do ſigniſie, that as you ſhould have. one Tongue tor the 
Rich for your Fee, as a Reward for your long Studies and Eabours, ſo ſhould you 
alſo have another Tongue as ready without Reward to defend the Poor and Op- 

d: And therein to ſhew your ſelves thankful to God for all that which he 

282 . give, as Gold i * I Metals the pureſt, ſ 

tor t you 32 a $ reſt, {6 
ſhould you be ol all others of your Profeifion the perſtecteſt both in Knowledge 
and inthe other Vertues before remembred : And in that it is a Ring, and round 
without end, it betokeneth that you have made a perpetual Vow to this your Pro- 
fellion and Calling, and are as it were wedded unto it: And therefore I heartily 
with you may always walk therein according as appertaineth to your Calling, 

And this done, the ancient Serjeant beginneth to recite his Pleading, and ſo 
each after other in order. | 2 

Arid that done, the ancienteſt kneeleth down before the Can Fe of Eng- 
lund, and ſo the reſt before the Juſtices and Barons ds they are ir Ancienty, and 
had ſcycrally by the ſaid Chief Juſtice their Coif9qut upon their Heads, and then 
their red Hoods upon their Shoulders, and then the Serjeants return to their Cham- 

ers, arid put on their party-coloured Garments, ſo walk on to Weſtmin- 
ſter the one after the other, as they be in Ancienty, bare- headed, with all their 


Coifs on, and ſo are in —— —— by two of 
ancienteſt Serj : A ir Pleadings „they give their Rin 
Ade Court by! me Friends, and ſo are thereupon ſet in their place at the Bar 


according to their Anelenty.. — - 
And n this done, they return to their Chambers, and there put ori their black 
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4. 12 Action-upon the Caſe by Rice Edwards againft Edward Halinder; 
Benn os of File of + Peſluage in ach a Perth and Earle Lon: | 
in his n as of Fee, of a | a a din Lon- 
don, and being ſo ſeiſed did let to him the Cellar of the ſame Boule the 235 
day Hs 32 Eliz. fog a wiek, from the ſame day, and ſo from w&k to 
3 2 Parties ſhould pleaſe, at ſuch a Rent by the wiek where- 
e ed. | 
"and further, that the ſaid Edward Baniſter being ſeiſed of the ſaid Pouſe, 
as is afozeſaid, afterwards, to wit, 29 July, in the 32d pear afozeſaid, gave 
to the ſaid Defendant Officium, Anglice, the Ware-houſe of the ſaid Peſſuage 
being right over the ſaid Cellar, foz a wiek from thencefozth, and ſo from 
week to week, ſo long as the Parties ſhould pleaſe, paying ſuch a Rent, where- 
by the Defendant was thereof poſſeſſed accozdingly : And the Plaintiff being 
poſſefſed of the ſaid Cellar, and the Defendant of the Ware-houſe, as afoze- 
ſaid, and the Plaintiff then having in the ſaid Cellar chz& Buts of Mack to 
the value of 40 l. &c. The Defendant the 3oth day of July in the 32d pear 
afozeſaid, put ſuch a quantity ot weight and burthen of Perchandize into the 
ſaid Ware-houſe, and thereby did ſo over-burthen the Flu of the ſaid Ware- 
houſe, ſo that by the fozce and weight of the ſaid burthen, the ſaid Floz the 
ſaid zoth day of July was bzoken, and by fozce thereof did fall, and that there- 
by the Perchandize that were in the ſaid Ware-houſe did fall out of the ſaid 
Wareshouſe into the ſaid Cellar upon the ſaid Ueſſels of Wine, and by fozce 
5e kan Kesch, ing rant of no vole, i dg Süd, Damage of Fn 
eſſels, and , of no value, to t | 
bundzed Pounds, 8c. To which the Defendant ſaith, That within a l 
time before the Treſpaſs committed, the Floor of the ſaid Ware - houſe ſyſtai 
denied to him an the Pla cif bath aledgnd os uy in 30 Ten weight, Wen 
iſed to him as intiff to lay in 30 Tan wei | 
he was poſleſſed,, and fo poſſeſſed the ſaid 30th day of July, did put into the laid 
Warc-houſe but 14 Tun weight of Merchandize, and that the Damages, which 
the Plaintiff had by the breaking of the Floor, was, becauſe the Floor at the time 
of the laying of the Merchandize upon it,, and alſo before the Leaſe made to him 
thereof was ſo rotten, and a;great part of the Wall upon which the ſaid Flooy 
for default of Reparations and thereof 
—_ made, 
iff in the, Ex 
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it: But if 


it had fallen of ic ſelf without any weight put 
default only of the Poſts: in the Cellar 
the Defendant had nothing to do, there 
tbe excuſed 3 But here it is v alledged, that it fell 
gh wo — T — 2 — take 
ke, nous e t down he ſhall be 
charged in Watte; but if ic fall of tt felf, he ſhall be ercuſed in Wafte ; fo 
there is a diverlicy where default is in che Party, and where not, ſo here, 
the Defendant ougght'to have taken god care, that he did not put upon ſuch a 
rulnidis Floz moze than it might well bear, and if it would not bear any thing, 
he ought not to put any thing into it, to the — of a third Perſon, and 
ik he does, he ſhall anſwer to the Party his Damages. 


it 
had 


Collard verſus Collard. 


by ConItantine Collard againſt Richard 
to be this Thomas Collard was ſeiſed in 
in Winkle in che County of Devon, called 
— 7 Dohs, to = — the eldeſt, 

at) the poungeſt, and che eldeſt being to be 
corifiveration of this Parriage, veing upon the 


' reſerving an Eſtate for my own life and my 
Heirs for ever theſe my Lands, and Barton 
t Son of Bars 


becanſe it did not paſs by way 
Free-hold of a Land from 
create a particular Eſtate to 


that by a bare Patrol an Uſe ran- 
my Bon; Conf, and the like, 


if he hav-ſaiv (dere Þigive you this 
the wozds of Reſervavion have 
becauſe 2 Keſervation can+ 


be taken 


as befoze, amount x0 4 1 
Ve Ae a 
to make the ( 


and there 
ſaid Euſtace after his veath ; andas an Uſe it 
wozd an Uſe cannot be raiſed, as appeareth in 
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Mich. 12 & 13 Elix. DS 
nerally that an Uſe cannot be railed os charged a perfect C 
wo2ds upon god conſideration, cannot be Law 3 and the | 
ſidered what the Law was befoze the ſtatute of 27 H. 8. 


| T 
Poney, and a Gant of Land foz e, 
them ; And is not a Gzane 22 
Son and Daughter, as valuable as « Gzant of it foz Ponep 7 
it is; and much-moze valuable, as my Bla is moze valua 
Poney 3 and therefoze it is abſurd to ſay, that the Conſideracion 
22 — 02 change an Uſe at Common Law, and not ſuch a Conſideration 
of Parriage. . 


y other 
93 the like ceftifps 


d by the 1 it A= i | 
= the time of King Edw. the 6th, whether the Uſe of a Free-hold | 
Parol without Deed / 


Opinion alſo : And to 

had. been raiſed out of the 
and by it to pals to the | 
another by.Gzant of Land in Conſideration of 
luable Conſideration than Pe 

And foz the Dolemnity,Uſes 

the cauſe that they 
reſtrained as the Caſe 


it is not reaſonable that every flight or 
| e | t in Parriag 02 other 
{ 2 | a had E, # 
wike foz their Advancement, s a bare @peech oz * 
tation, 
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cation which ſhall not alter oz change any Uſe : But where there is upon 
the Sp@ch a Concluſion of a Parriage between the Friends of the Parties 
and t hat in Conſideration thereof they ſhall have ſuch Lands, and 
foz ſuch an Eſtate, there the Uſe (hall be raiſed by it, and ſhall paſs accoz- 
vingly ts the Parties, actoꝛding to the Concluſion which Fennor granted. 

AFur by Popham, If it may be taken upon the wozds ſpoken, that the pur- 
pole-was to have the Eſtate paſs by way of making of an Eſtate, as by wap 
of Feoffment, &c. then notwithſtanding the Conſideration erp2efſed, the 
UCce'thall not change,” noz no Eftate by it but at Mill, until the Livery made 

ereupon : And therefoze (fa Ban make a Deed of Feoffment, with erpreſs 
Conſiveracion of Parriage, although the Ded hath wozds in it of Dedi & 
Cai; with a Letter of Attoʒney to make Livery thereupon, there until Li- 
made nothing paſs but at Will, becauſe that by the Warranc of Actoz- 
uep, it appeareth the full intent of the Parties was, that it ſhall paſs by way 
of Feoffment, and not otherwiſe, if ic beof Land in Poſſeſſion : Andif it be 
of Land in Leaſe, not until Attoznment of Tenants, which was granted by 
all the Juſtices. 

Put if a Pan in Conſideration of Ponep makes a Deed of Gift, Gzant; 
Bargain and Dale of his Lands to another, and his Yeirs by Deed indented, 
with a Letter of Actszney to make Livery, ff Livery be chereupon made befoze 
Fnrolment, there it hath been Jvjudged to paſs by the Livery, and not by the 

nrolment. | | 
5 But by Popham, where Land is to paſs in Poſſeſſion by Eſtate executer, 
two things are rcquifire : The one, che Gzant of the ſaid Land, the other, 
the Livery to be made thereupon, fs by the bare Gzant without Livery, it 
doch not pals as by way of making of an Eſtate: And this is the cauſe that 
fuch'S6lemnity hach been uſed in Liveries, to wit, if it were of a Peſſuage, 
to have the people out of ir, and then to give Deilln to the Party by the Ring 
of the Daz of the Boule, and of Land by a Turf, anda Twig, aud the like, 
which map be noto2tous : Pet J agre it hall be a god Livery to ſay to the 
Party, Here is the Land, enter into it, and take it to you and your Heirs for 
ever, or for Life, or in Tail, as the Case is; And albeic Livery by the Uiew 
map be made in ſuch manner, yet by the ſealing ofthe Deed of Gzant upon 
the Land, oz by Gant of it upon the Land without Livery, nothing paſs 
but at Mill. Eut if thereupon one Party ſaith to the other after the Gzant, 
oz upon it, Here is the Land, enter upon it, and take it according to the Grant, 
this is a god Livery 2 But he ought to lay this, oz ſomething which amounts 
to ſo much, oz otherwiſe it ſhall not paſs by the bare Gzant of the Land, al- 
though it be made upon the Land, Clench ſaid, That wherfFThomas ſaid to 

Euftace, Stand forth&gþerc I do give to thee and thine Heirs theſe Lands, this 
amounts to-a'Gzant and a Livery alſo 3 and by the wozds of the Reſervation 
of the Cftate to himſelf, and his Wife foz their lives, in this the Law ſhall 
make an Uſe in the laid Thomas and his Wife foz their lives: ſo that by ſuch 
means it ſhall enure, as if he hadreſerved the Uſe thereof to him and his Wife, 
and ſo it ſhall enure to them as it may by the Law accozding to his intent, 
without doing pꝛejudice co the Eſtate paſled to the ſaid Euſtace : And after- 
wards, Term Mich. 36 & 37 Eliz. The Cale was again diſputed amongſt 
the Juſtices, and then Popham ſaid, That the Caſe of Bargains and Sales of 
Land in Cities, as London, #c. as appeareth in Dyer, 6 Cliz. are as they were 
at Common Law ; To which all the Juſtices agr@d, and therefoze ſhall paſs 
by Bargain by Parol, without Wziting, And by Baynton's Caſe in 6 & 7 
Elit. it is admitted of edery ſide, that an Uſe was raiſed out of a Poſſeſſion 
at Common Law by Bargain and Dale by Parol, foz otherwiſe, to what 
purpoſe was the Statute of Jnrolments, and by the ſame Caſe it is alſo ads 
mittrd now to pals by Parol upon a full Agrement by wozds in Conſidera⸗ 
tion vf Parrtage, .0z the Continuance of _ oz Elan. * p 
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50 Kettle verſus „ 
| and Eſterby. 


Foz it is agreed there, that the Couſideration of Nature is the moſt forre- 
able Conſideration which can be, and agreed alſo that a bare Covenant by 
Witing without Conſideration, will not change an Uſe, therefgze the fozce 
ttereof is in. the Conſideration, of which the Law hath great reſpec :. Au 
tterefoze the won and Heir Apparent cx aſſenſu patris, only may at che Dog 
of the Church envow his Wife of his Facher's Land, which he hath in Ir, 
and this is god by Littleton, although the Won hath nothing in it, wherelp 
an Eſtate paſs to the Wife, which is mute than an Uſe. - Nature'ts of w 
ftrong couſideration in the Law; And thereupon after Advice, Zungment 
was given foz the Plaintiff : the Roll of this appeareth in Banco Regis, 1 Hil. 
35 Eliz, Rot. 355. And upon this Judgment a Wzit of Erro2 was:bzought, 
and the Judgment afozeſaid reverſed in the point of Judgment in the Exehe⸗ 
quer, by the ®tatuce of 27 Eliz. en 021 


* ” * 
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— FN John Kettle Plaintiff, and George la- 


145, &c. ſon and Francis Eſterby, Avowants, the Caſe appeared to be this: Tho- 
mas May was ſeiſed of the Pannoz of Sawters and Hawlin, in the Caunty of 
Kent, in his Demeſn as of F&, and being ſo thereof ſeiſed, enfeoffed I ho- 
mas Scot and John Fremling and their Yetrs, to the uſe of Dennis May his 
Son and Beit Apparenc and his Heirs, upon condition, that the ſaid Dermis 
and his Peirs ſhould pap to one Petronell Martin foz his life, an Annual Renc 
of 10 l. which the ſaid Thomas had befoze granted to the ſaid Petronel, to bes 
gin upon the death of the ſaid Thomas; And upon condicion alſs, that the 
ſaid Thomas upon the Payment ot 10s. by him to the laid Feoffes, oz any of 
them, &cc. might re-enter : After which the ſaid Thomas May and Dennis bp 
their Died dated 30 May, 19 Eliz. granted a Rent-charge ont of the ſaid Pans 
no; of 20 l. a pear to one Anne May fog her life, after which the ſaid Thomas 
May paid the ſaid 10 s. to the ſaid Feoffees in perfozmance of the Condition 
afozefaid, and thereupon re-entred into the Land and enkeoffed a Stranger: 
And whether by this the Kent were defeaced, was che Queſtion : Aud it was 
moved by Coke Attomep-general that it was not, but t hat ig reſpec that he 
jopned in the part, it Gall enurt againſt the ſaid Thomas by Wap of Confirs 
mation, which ſhall bind him as well againſt this matter of Condition, as it 
Gall de againſt any Right which the ſaid Thomas otherwiſe had. And theres 
foze by Littleton, If a Diſſeiſor make a Leaſe for years, or grant a Rent-charge, 
and the Diſſcifgggconfirm them, and afterwards re- enters; albeit Littleton theve 
makes a Quere of it, yet Coke ſaid, That the Diſleiſgg ſhould not avoid che 
Charge, or Leaſe which was granted by the whole Court. And bp him the 
Opinion is in P. 11. H. 7.21. If Tenant in Tail makes a Feoffment to his own 
uſe upon Condition, and afterwards is bound in a Statute, upon which Execu- 
tion is ſued, and afterwards he re-enter for the Condition broken, he ſhall not 
avoid the Execuion, no more the Rent here. 

Fennor agr&ed with Coke, and ſaid further, That in as much as every one 
_ have Title and Intereſt have joyned in the Grant, it remains perpetually 
- And therefore if a Parſon at Common Law had granted a Rent<charge out 
of his Rectory, being confirmed by the Patron and Ordinary, it thall be good 
in perpetuity, and yet the Parſon alone could not have charged it, and the 
Patron and Ordinary have no intereſt to charge it, but in as-much as all who 
* 5 intermeddle therein are Parties to it, or have given their Aſſent to it, it 

oeth. 

Gawdy was of the ſame Opinion, and ſain, That there is no Land lt by 
ſome means or other it might be charged, and therefore if Tenant for like Frant 

a Rent- 
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a Rent- charge in Fee, and he in the Reverſion confirm the Grant, per Littleton, 
the Grant is good in Property, ſo here. 

To which Clench alſo aſſented, but Popham ſaid, That by the Entry for the 
Condition, the Charge is defeated : And therefoze we are to conſider upon the 
Gꝛound of Littleton in his Chapter of Confirmation, to what effect a Confir- 
mation ſhall enure, and this is to bind the Right of him who makes the Con⸗ 
firmation, but not to alter the nature of the Eſtate of him co whom the Con⸗ 
firmation is made; And therefoze in the Caſe of aG1ant of a Rent-charge by 
the Diſleiſoz, which is confirmed by the Demilſee : the reaſon why the Con- 
firmation ſhall make this god, is, becauſe that as the Diſſeiſee hath Right to 
defeat the Right and the Eſtate of the Diſleiſoz by his Regreſs, in the ſame 
manner hath he Right thereby to avoid a Charge, oz a Leaſe granted by the 
Diſſeiſoz, which Right foz the time may be bound by his Confirmation. 
But when a Pan hath an Cate upon Condition, although the Feoffoz, oz 
his Heirs confirm this Eſtate, yet by this the Eſtate is not altered as to the 


Condition, but it always remaineth, and therefoze Nihil operatur by ſuch a a 


Confirmation to pꝛejudice the Condition. And lo there is a great diverſity, 
when he who confirmeth hath Right to the Land, and where but a Condition 
in the Land. And by him, if a Feoffee upon Condition make a Feoffmenc 
over, 92 a Leaſe foz life oz pears, every one of theſe have their Eſtates ſub- 
ject to the Condition; and therefoze by a Confirmation made to them, none 
can be ercluded from the Condition: And the ſame Reaſon is in caſe of a Rent 
granted by a Feoffoz upon Condition, it is alſo ſubject to the Condition, and 
therefoze not excluded from it by the Confirmation, as it ſhall be in caſe of a 
Right. | 

And to pꝛove this Diverſity, ſuppole there be G2zand-father, Father and 
Son, the Father diſſeiſe the G2and-father, and makes a Feoffment upon Con- 
dition, and dies, after which the Gzand-father dies, now the Don confirms 
the Eſtate of che Feoffee, by this he hath excluded himſelf from the Night 
which deſcended-to him by his Gzand-father, but not tothe Condition which 
deſcended to him from his Father. | f +” 

And of this Opinion were Anderſon and other Jufiices at Serjeants Inn in 
Fleet-Street, fo2 the pꝛincipal Caſe upon the Cale moved there, by Popham 
this Term : And as the Caſe is, it would have made a god Nueſtion upon the 
Statute of Fraudulent Conveyances, if the Avowry had been made as by the 
Gant of Thomas May, in as much as the Eſtate made to the uſe of Dennis, 
was defeaſable at the pleaſure of the ſaid Thomas, in as much as it was made 
by the Tenant of the Land, as well as by him who made the Convepance, 


which is to be judged fraudulent upon the @tatute. But this as the Pleading 


was, cannot come in queſtion in this Caſe : and afterwards by the Opinion 
of other thzee Judges, Judgment was given that the Gzant ſhould bind the 
ſaid Thomas May, and his Feoffees after him, notwithſtanding his Regreſs 
made by the Condition, in as much as the Gzant of che ſaid Thomas ſhall en- 
ure to the Gzautee by way of Confirmation, 

And by Gawdey, If a Feoffee upon Condition make a Feoffment over, and 
the firſt Feoffor confirm the Eſtate of the laſt Feoffee, he ſhall hold the Land diſ- 
charged of the Condition, becauſe his Feoffment was made abſolutely without 
any Condition expreſſed in his Feoffment. 

But Popham denied this, as it appeareth by Littleton Tit. Deſcents, becauſe 
he hath his Eſtate ſubject to the ſame Condition, and in the ſame manner as 
his Feoffoz hath it, into whomſoever Yands ic happeneth to come, and there⸗ 
foze the Confirmation ſhall not diſcharge the Condition, but is only to bind 
the Right of him who made it in the Poſſeſſion of him to whom it is made 
but not upon Condition. 


9 2 Morgan'g 
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7. R Morgan Eſquire, being ſeiſed in his Demeſn as of Fe, of ter⸗ 

tain Lands called Wanſter Tenements in Socage, having Iſſue John 
his eldeſt Son, Chriſtopher his ſecond Þon, and William his youngeſt Son; 
by his laſt Will in , demiſed to the ſaid Chriſtopher and Willam thus; 
viz. Joyntly and ſeverally fo; their lives, ſo that neither of them ſhall alie- 
nate the Lands, and if then do, that they ſhall remain to his Heirs. Robert 
the Father dies, and afterwards John his Son and Heir dies without Iſſue, 
the Reverſion by this deſcends to the ſaid Chriſtopher, who dies, leaving Jl⸗ 
ſue, And upon this Caſe made in the Court of Wards, the two Chief Ju- 
ſtices Popham and Anderſon agreed firſt, That upon the deviſe and death of the 
Father, the aid Chziſtopher and William were Joynt-Tenants of the Land, 
and not Tenants in Common, notwithſtanding the word (ſeverallp) becauſe it 
is coupled with the ſaid word (joyntly.) But pet they agred alſo, that by 
the Deſcent from John to Chriſtopher, the Fe-ſimple was executed in the 
ſaid Chriſtopher,foz the Poyety in.the ſame Pannoz,as if he had purchaſed the 
Reverſſon of the whole, oz of chis Popety, and that it is not like to the Caſe 
where Land is given to two, and to the Veirs of one of them; in which Caſe 
foʒ the benefit of the Survivozſhip, it is not executed to divide the Joynture, 
becauſe the Eſtates are made at one and the ſame together, and therefoze not 
like to the Cale where the Inheritance cometh to the particular Eftate by le⸗ 
veral and divided means: And a Decree was made accozdingly. 


Trim. 36 El. in the King's Bench. 


1. = was agreed by all the Juſtices and Barons of che Exchequer, upon 
an Aſſembly made at Serjeants-Inn, after ſearch made foz the ancient 
Pzefivencs, and upon ood deliberation taken. 

Ik a Pan have two Youſes, and inhabit ſometimes in one, and ſometimes 
in the other, if that Pouſe in which he doch not then inhabit de bzoken in the 
night, to the intent to ſteal the Gods then bing in his Boule, that this is 
Wurglary, although no Perlon ve then in the Youſe, and that now by the 
new @tatute made, ſuch an Dfſenver ſhall not have his Clergy, foz befoze 
the Dtatutes were made, which take away Clergy in caſe of Burglary, where 
any perſon was put in fear, no mention was made in che Indiament of Bur⸗ 
glarp, that — —— in the Youſe : Eut it was general that the Boule 
of ſuch an ont Noctanter fregit, and ſuch Gods then there Felonice cepit. 
And the bzeaking of a Church in the night to ſteal the Gwds, there is Bur⸗ 
glary, although no Perſon be in ic, becauſe this is the place to keep the Gods 
of the Pariſh, And in the ſame manner the Youſe of every one is the pzo- 
per place to pꝛeſerve his Gams, although no Perſon be there: And that the 
Law was always ſv, it is to be collected by the Courſe of the Statutes thereof 
made, Foz firſt the Statute of 23 H. 8. doch not cake Clergy from any in caſe 
of Furglary, unleſs ſome of the ſame Family de in the Boule, and put in 
fear. And in 5 Ex. 6. The Offender hall be auſted of his Clergy, if auy of 
the Family be in che Heulr, de they flerping oz waking, And thele Scatuces 
were the cauſe that it was uſed of late time, to put in the Anviaments of Bur- 
glary, that fome Perlen of the Family wap in the Boule, ro put them 
from their Clergy, But this doth not pzove that it Haft not be Burglary, 
but where ſome Perſon was in the Youſe, and by 18 Eliz. Clergy is taken 
away in all caſes of Burglary generally, without making mention Ly — 

erſon 
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Perſon to be there, which enfozce the Reſolution afozeſaid, and accozding to 
it, they all agreed hereafter to put it in Execution. 


Finch ver/as Riſeley. 


2, T this Term the Caſe between Finch and Rileley was in queſtion be- 

foze all the Juſtices and Barons fo2 this aſſembled at Serjeants Inn in 
Fleer-ſtreet, where afcer Arguments heard by the Countil of che Parties up- 
on this point only. 


If the Queen make a Leaſe for years, rendring*Rent, with a P2oviſo, that 


the Rent be not paid at the day limited, that the Leaſe ſhall ceaſe without making 
mention that it was to be paid at the Receipt, whether the Leaſe ſhall ceaſe upon 
the default of Payment, before Office found thereof. 

And by Periam and ſome of the Juſtices, the Leaſe ſhall not ceaſe until an 
Office be found of the Default, becauſe it is a matter in Fait which determines 
it, to wit, the Not-payment, 

And by Gawdey, it ſhall be taken as if it had been foz the Not-payment, 
that the Proviſo had bern that the Leaſe ſhould be fozfeicev 2 Jn which caſe it 
is not determined until Re-entry made foz the Fozfeiture, which in the 
Qutens Caſe ought always to be by Office, which countervails the Re-entrp 
of a common Perſon , As where the Nuten makes a Leaſe rendzing Rent, 
and foz default of Payment a Re-entry, albeit the Rent be not paid, pet until 
Dffice found thereof the Rent continues, 

,. Anderſon, and the greater part of the Juſtices and Barons reſol- 
ved that it was clear in this caſe, that Ipſo facto upon the default of Payment, 
the Leaſe was determined, accozving to the very purpoꝛt of the Contract, be- 
vond which it cannot have any being, any therefoze there needs no Dffice in 
the caſe. Eut where it is that ic ſhall be fozfeited, oz that he ſhall re-enter, 
there until advantage taken of the Foafeicure in the ant caſe, oz until Re-ens 
try made in the other caſe, che Term always continues by the Contract: And 
4 in the cale of a common Perſon, there is need of a Re-entry to undo the 
Eftate, there in the Cafe of the King there needs an Office to determine the 
Eſtate, foz an Oſtice in the King's Caſe countervails an Entry, foz the King 
in Perſon cannot make the Entry: And upon this Reſolution of the greater 
part of the Juſtices in Mich. Term, 31 & 32 Eliz. the ſame Caſe was in que⸗ 
tion in the Difice of Pleas in che Erchequer, between the ſaid Moy! Finch 
Plaintiff, and Thomas Throgmorton, and others, Defendants, and there ad- 
judged dy Manwood late Chief Baron, and all the other Barons unanimouſ- 
iy after long Argument at the Bar-and Bench, that the Leaſe was void upon 
vefaulc of Payment of the Rent accozving tothe Proviſo of the Leaſe,and this 
immediately without Office fo2 the Kealons befoze remembzed ; upon which 
Judgment was given, a Mit of Orro2 was bzowght befoze the L02d Keeper 
of the great Seal, and the Lom Treaſurer of England, where it long depen- 
dev, any after many Arguments, the Judgment given in the Cxchequer by 
the Advice of Popham and Anderſon was affirmed, and that upon this reaſon, 
foz the Proviſo ſhall be taken to be a Limitation to determine the Eſtate, and 
not a Condition to undo the Eſtate, which cannot be defeated in caſe of a 
Condition, but by — — caſe of a common Perſon, and but by Dffice 
(which countervails an Entry) in the Caſe of the Queen. And this Judg- 
ment was fo affirmed in Mich. Term, 36 & 37 Eliz. 


Smith's Caſe. 


3. IT was found by Diem claufit extremum, after the death of Richard 
$mnich, that in conſideration of a Parriage ta be had between Margaret 


Smith, and William Litcleton & pounger Bon to Dit John Lictleton Knight, 
any 


54 


Smith's 5 
Caſe. 


and of 1300 Marks paid by the ſaid Sir John to the ſaid Richard, he made 
Aſſurance by Fine of his. Lands (being 174 l. a year) viz. Of part thereof 
of the value of 123 l. a year, of which part was was holden of che Queen by 
Knights Service in Capite, tu the uſe of Himſelf foz his life, and after his 
deceaſe to the uſe of the ſaid William and Margaret, and the Heirs of the Bos 
dy of the laid William, begotten on the Body of the laid Margaret, and foz des 
fault of ſuch Iſſue, to the uſe of the right Heirs of the ſaid William. And or 
the Reſidue thereof, being alſo holden in Capite of the Quern, to the uſe of 
himſelf fo2 his life, and after his deceaſe to the uſe of the firſt Jſue Male of 
the ſaid Richard, and to the Heirs Pales of his Body, and then to other Jſ- 
ſues of his Body, and foz default of ſuch Jſſlue, to the ſaid William and Mar- 
garet, and the Heirs of the Body of the ſaid William, on the Body of the ſaid 
Margaret, lawfully begotten, and foz default of ſuch Jflue, to the right Yeirs 
ok the ſaid William, with this Proviſo, That it ſhall be lawful for the (aid. Ris 
chard to make a Joynture to his Wife of the Lands limited to his Iſſue Males, 
and for making of Leaſes for 21 years, or three Lives, for any part of the ſaid 
Land, rendring the ancient Rent, except of certain parcels, and that Wils 
liam died without Iſſue, and that Gilbert Littleton was his Brother and 
Heir, and that the ſaid Pargaret married the ſaid Geozge Littleton youngeſt 
Brother to the ſaid William, which are yet living: And that the ſaid Richary 
married Doꝛothy, and made her a Joynture according to the Proviſo: And that 
the ſaid Richard had Iſſue John Smith, and died, the faid John being his Son 
and Heir, and within Age. | 
After which, a Melius inquirendum iſſued, by which it was found, that che 

ſaid Margarct was the Daughter of the ſaid Richard, and that the ſaid Land 
was of the value of 12000 l. at the time of the Aſſurance: And how much of 
the Land ſhall be in ward, and what Land; and what the Melius inquirendum 
makes in the Caſe, was the Queſtion put to the two Chief Juſtices, Popham 
and Anderſon, who agreed that the Queen now ſhall have the third part; as 
well of that which was aſſured to William and Margaret, immediately after 
the death of the ſaid Richard, as of that which was limited to Dorothy fog 
the life of the ſaid Margaret, fo2 although 'Poney were patd, pet this was nat 
the only Conſideration why the Lands were aſſured, but the Advancement of 
the Daughter, and now by the ſurviving of the ſaid Margaret, ſhe ſhall be 
ſaid to be in the whole, which was gfluredo her by her Father, and foz her Ay 
vancement, and the. Land (as it appears) was of greater value than the Po- 
ney given, and may as well be thought to be given fo2 the Remainder of the 
Fee, And agreable to this was the Caſe-of Cotfin of Devonſhire, about the 
beginning of the Reign of the now Queen, which was that the ſaid:Coffin 
fo2 Poneys: paid by one Coffin his Couſin (having but Daughters himſelf ) 
conveyed his Land to the uſe of himſelf and his Wife, and to the Peirs Malen 
of his Body, and foz default of ſuch Jflue, to the uſe of his ſaid Couſin and 
his Heirs, fo2 which his ſaid Couſin was to give a certain Sum of Money co 
the Daughters foꝛ their Parriage: Coffin dies, his ſaid Daughters being his 
Peirs and within Age, and were in Ward to the Nuen, the Lands being 
holden by.Knights Service in Capite: And the third part of the Land was 
taken from the Wife of Coffin foz the life of the ſaid Wife, if the Heir 
tinue ſo long in Ward, 0 

And it was alſo agred by them and the Council of the Court, chat the 
Melius inquirendum was well awarded, to certifie that the ſaid Margaret wag 
the Daughter of the ſaid Richard, at which the Court could not otherwiſe 
well take Conulance, foz they thought that it was not matter to come in by 
the Averment of the Attozney-general, as Dyer hath repozted it: But nom 
by the Statute, 'it ought to be found by Inquiſition, and being a thing which 
ſtands With the fozmer Inquiſition, it ought to be ſupplied by the Melius in- 
quirendum : foz the ſame Statute which gives the Wardſhip in caſe where 
Land 


PS: . 
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nd is convepep ſos the advancement of the Wife, oz Jnfants, o2 foz the ſas 

fagiou of Debis any Legacies of che Party by the implication of the ſame 
Scatnee, this map be found by Inquiſition ; and if it be omitced in the In⸗ 
guiſition, it ought to be found by a Melius* inquirendum, but not to come in 
by a bare Surmiſe. Aud theretoze if in the Anguifition it be found, that the 
Anceſtoꝛ had conveyed his Land by the Melius inquirendum, it may be found 
that it was-foz the Payment of his Debts oz Legacies, oz that the Party to 
whom, oz to whoſe ule it was made, was the Don, oꝛ Wife of the Party that 
made it, and that by the very purpozt of the Statute, 32 & 34 H. 8. as by 
Fitzherbert, if it be ſurmiſed, that che Land is of greater value then it is 
found, a Mclius inquirendum {hall iffue, and ſo ſhall it be if it be found that 
one is Yeir of the part of the Bother, but they know not who is Heir of the 


part of the Father; ſo if it be not found what Estate the Tenant had, oz 


of whom the Land was holden : ſo upon Durmile made, that he is ſeiſed of 
ſome other Oſtate oz that he held it by other Services, by Firzherbert a Me- 
lius inquirendum ſhall Jue, and upon this Order given, it was decreed ac- 
cozdingly this Term. . 


Mlorgan verſus Tedcaſtle. 


4. T B the ſame Term upon matter of Arbitrement between Morgan and 
Tedcaſtle, touching certain Lands at Welburn, in the County of Lin- 
coln, put to Popham, Walmſley and Ewens Baron of the Cxchequer : Where- 
as Morgan had granted to Tedcaſtle an 100 Acres of Land in ſuch a Field, and 
60-in ſuch a Field, and 20 Acres of Meadom in ſuch a Peadow in Welburn 
and Hanſtead, in which the Acres are known by Eſtimation 023 Limits, there 
he ſhall cake che Acres as they are known in the ſame places, be they moze 
d3 leſs than the Dcatute, foz they paſs as they are there known, and not ac- 
coding to the Peaſure by the Statute, But if J have a great Cloſe, contains 
ing twenty Acres of Land by Eſtimation, which is not 18, and J grant 10 
Acreg of the ſame Cloſe to another, there he ſhall have chem, acco2ding to the 
Peaſure by the Dtatute, becauſe the Acres of ſuch a Cloſe are not known. by 
Parcels, oz by Meets aud Bounds, and ſo it differeth from the firſt Caſe * 
And upon the Caſe then put to Anderſon, Brian and Fennor, they were of the 
ſame Opinion: Quod Nota. 


Humble verſus Oliver. 


5. 1 Debt by Richard Humble againſt William Oliver, fo; a Rent reſerved 
upon a Leaſe foz pears, che Caſe was this; Thomas Plain was ſeiſed in 

his Demeln as of Fee, of a Peſſuage in S. and ſo ſeiſed, did let it to the 
Defendant fo2 divers years pet to come, rendring. Rent payable at four uſu⸗ 
al Feaſts of the pear, the Leſſ& entred accozdingly , after which the ſafd 
Plain by Bargain and Sale enrolled, conveyed the Reverſion thereof to the 
ſaid Humble and his Peirs, and befoze the Feaſt of the Annunciation of our 
Lady, 35 Eliz. to wit, the 1ſt dap of February, in the ſame pear the ſaid Oli- 
ver aſſigned over his whole Term to one Southmead, who befozs the ſame 
Feaſt entred accozdingly, and foz the Rent due at the Feaſt of the Annun⸗ 
ciation of our Lady, the Plaintiff bought this Action : And it was agrev 
the whole Court that the Acton would not lie 

in (ik he had not aliened the Reverſion over) 
againſt the ſaid Oliver, notwithſtauding that he had aſſigned over 
befoze, foz the pzivity of Contract which was between chem, in as much as 
they were Parties to it of either part, pet the Gzance of the Reverſion ſhall 


56 Button verſus 
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not have advantage of the pꝛivity, he being a meer Stranger to the Contra. 
and now was but pzivy in Law by the Bargain, and therefoze-now he har 
no Remedy but againſt him who had the Eſtute at the time when the Rent 
hapned to be due: and this is Southmead, and net Oliver. The Roll de this 
Caſe is in the King's Eench, "Hil. 36 Eliz. Rot. 420. WELL 

, Cry 1 49 
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Button verſus Wrightman. way 
: | ; QI S113 
1. TJ an Ejcione firme, betwæn John Button Plaintiff, and Echeldred: . 
. Wrightman Widow, and other Defendants 3 foz an Pouſe and certain 
n . i Sie Sie 
| and Chapter of Chriſt's- n ord were incoypozated ing H. 8. 
If of Ti ef lay — Ae by his Letters Patents, dated 4 Novemb. 38 H. 8. by the name of the Dean 
and Chapter of the Cathedzal Church of Chriſt, &c. Oxford, of the Founda⸗ 
tion of King Henry the Sth. and ſo to be called foz ever, after which the ſaiv 
Dean and Chapter was ſeiſed in their Demeſn as of Fe, of the ſaid Houſe 
and Land, and ſo being ſeiſed by the name of the Dean and Chapter Eccleſiæ 
Cathedralis Chriſti in Accademia Oxon. ex fundatione Reg, H:8; cenfeoffed Ed- 
ward, late Lozd North thereof, by their Deed, bearing date the 21ſt dap of 
April, 1 E. 6, who afterwards died, and the now Lo2d North entred, and did 
let it to the Plaintiff, who was ouſted by the Defendant, claiming the lain 
Bouſe by a Leaſe made by the ſaid Dean and Chapter in the time of Mugen 
Elizabeth, foz divers pears pet to come, and whether his Entry were lawful, 
oz not, was the queſtion, and all depends upon the mil⸗naming of the Coz- 
pozation: But it was found that the City of Oxford, and the Univerſity of 
Oxford were all one, and that the Zown of Oxford was made a City by the 
Charter of King H. 8. | | | 

And by Fennor, the Feoffment made to Edward Lozd North, for the miſ- 
naming of the Cozpozation, was void, foz he ſaid, that Accademia & villa de 
Oxtord, are divers in name, and divers in nature, foz the Univerſity is to 
the Scholars and learned Pen there, and the Town foz the In habitants, and 
the name of a place is a pꝛincipal ching in a Coꝛpozation, which in a new 
Cozpozation ought to be pzecile, accozding to the very Letter of the Charter 
thereof : And therefoze in the Caſe of Cheſter it was agreed, that Ceſtria being 
omitted, the Charter foz the Dean and Chapter there had been void. 

Eut by Popham, Gawdey and Clench, this is not ſuch a miſ-naming as to 
the place which ſhall make che Feoffment void : Foz ſuppoſe it had been De- 
canus & Capitalis Eccleſia Cathedralis Chriſti in Civitate Oxon. it had bæu 
god, foz Oxon & Civitas Oxon. are one and the ſame, Do it is if an Poſpi- 
tal to be erected by the name of the Yoſpical of S. Johns in ©. Clements: and 
they make a Gzant by the name of the Yoſpital of . Johns in the Pariſh of 
S, Clements, it is god, foz it appeareth to be the ſame : And here if a Pan will 
ſay, that it ſhall go to the Univerſity of Oxford, this every one conceives to 
be the Town of Oxford, and fo of Cambridge, and therefoze in 8 H.6. it was 
agried to be a god Addition foz the place in an Action Perſonal, againf ſuch 
an one ChanceUoz of the Univerſity of Oxford, and ſo it is againſt 1 Netto) 
of the Pariſh Church of Dale, without any. other Addition foz the place, yet 
the Statute is, that it ought to be named ol what Town, Bamlet, oz place the 
Party is. And by Popham, the place in a Cozpozation map well be reſem- 
bled to the @ur-name of a Pan, and as a Gant made by any Perſons Chꝛi⸗ 
ſtian name, as John, Thomas, &c. is not god, ſo in a Cozpozation it is not 
gd to lap, Dean and Chapter, Payoz and Commonalty, and the — 
857 | withouc 
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without laying, of what place: And anciently Pen tok molt commonly thetr 


Syr-names from: (heir, places of Pabitation, eſpecially Men of Eſtate, and 
Act ans oe eir Names from their fs? but pet che Lam is not ſo 
Pzeciſe, in the Cale ok Sur⸗ names, and therefoze, a Gzant made by, oz to 
Joh, Dov an Pri of I. C. 7 Filjo juniori l. S. is gon: But foꝛ the Chzi- 
ian Name, this always pught to be perfe g... 
o in the Cate of a Cozpozatipn, it ſufficeth to, have a ſufficient demon⸗ 
fraction of the place where the I en is, albeit it be not by the pꝛetiſe 
wozds compaiſed in the Charter: as in naming Accademia Oxon. pro Villa Ox. 
and it is common, of which J have ſe@n divers, Charters, where a Town was 
inci 10 ted by the name of Mayor, -and.Commoralty of ſuch. a Town, as 
Bal Exeter, any, others, ” h afterwards; have been made Cities, and 
pet Charters made to them, and 


| to them, and C2ants made, by them, Ly the name of Mayor 
and Commonalty of the City is god, but moze pzeciſeneſs is uſed in the Bo⸗ 
dy of the name of a Cozpozation befqze the place,to.which they. are annexed, 
and yet in them, that, which is bit an Ornament co the Name compꝛehended 
in the Charter, ſhall.not hurt che Gzant, as of Chapiter of O. George of 
Windlor, if it be of B. George. che Partpr, and the like, the Grant by ſuch 
& name is god, becauſe the Marty x js but an addition of Oꝛnament to the name 
compziled in the Tharcer, and it is nd other bk the lame in xe Feta. Do here, 
if it had been Dotuininoſtri Jeſu Chriſti, becaule it is the ſame, and is but an 
Dznament to the. wozy Chzilt compziſed. in the Charter, and fo, ſhoubd it be 
alſo ik it had been Chriſti filii Dei Salvatoris noſtri, becauſe it is but a true ad⸗ 
dition to the lame; whereupon Judgment was given fo2 the Plaintiff, as ap⸗ 
pearcth in the King's Bench, Paſch. 35 Eliz. Rot. 258. NE | 
And Popham ſaid further in this Caſe, that to erec an Yoſpital by the name 
of an Yolpital, in the County of S. oz in the Kiſhopzick of B. and;che like, is. 
not god, becauſe he is bound to à place to large, and uncertain; But a Col⸗ 
5090 ereced in Accademia Cantabrig. 02 Ox is god, and ſome are ſo foun⸗ 
ved becauſe it tends but to a particular place, as a City, Town, &c. 


. King verſus Bery 1 3 2 | 


, Tm Ejecione firme, bzought by William King againſt John Bery and 
1 N Palmer Defendants, foz two Pelſuages and certain Lands in 
aljicad in the County, of Leiceſter, upon a Demile alledged to be made by 
orothy Pool, and Robert Smich,' the Caſe upon a ſpecial Uerdic was this; 

The ſaid Dozothp was Tenant for life of the ſaid Tenants, the Remainder over 

to the (aid Robert, @mnith and his Heirs, and they being ſo ſeiſed made the Leaſe 

in the Declaration, upon which the Action was brought. And per curiam, the 

Leaſe found by the Werdic doth not warrant the Leaſe alledged in the Decla- 

ratjon.3 foz alchough they joyned in the Demile, yet during the life of the ſaid 

Dor 14 it is her Demile, and not the Demiſe of the ſaid Robert Smith ; but 

as 0 Confirmation foz that time: foz he hath nothing to do to meddle with 

che Land during the life of the ſaid Dorothy, but after the death of the ſaid 

Dorothy then it ſhall be ſaid to be the Demiſe of the ſaid Robert Smith, and 

and not befoze, becauſe until this time Smith had nothing to do to meddle with 

the Land. And in a moze ſtrong Caſe, If Tenant for lite and he in the Rever- 
fion in Fee make a Gift in Tail, for the life of Tenant for life, it (hall be ſaid to be 
his Gift, but after his death ir ſhall be ſaid the Gift of him in the Reverſion, and 
if the Eſtate Tail had expired during the life of the ſaid Tenant: for life, he (hall 
have the Land again in his former Eſtate, and there ſhall be no Forfeiture in the 

Caſe, becauſe he in the Reverſion of the immediate Eſtate of Inheritance had joyn- 

ed in it, and therefore hath diſpeaſed with that which otherwiſe had been a meer 

Forfeiture of the Eſtate fox life, whereby it was awarded by the Court that the 

Plaintiff take nothing by his Bill in 33 & 34 Cliz, Rot, And the Judgment is en- 
tred, Pill, 34 Cliz, Rot, 72, J 3. In 
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3. In this Term J happened to ſ a Caſe agreed by the Juſtices in 3 & 
4 Eliz. which was this : ns! 

If a Man make a Leaſe of two Barns, rendring Rent, and for default of Pay- 
ment, a Re- entry, if the Tenant be at one of the Barns to pay the Rent, and the 
Leſſor at the other end to demand the Rent, and none be there to pay it, that 
yet the Leſſor cannot enter for the Condition broken, becauſe there was no de- 
fault in the Tenant, he being at one, for it was not poſſible for him to be at both 
places together.. | | 

And upon this Cale nom remembzed to the Juſtices, Popham, Walmſley, 
and Fennor ſaid, That perhaps alſo the Tenant had not Money ſufficient to have 
been ready to have paid it, at cither of the ſaid places, but it is ſufficient for him 
to have and provide one Rent, which cannot be at two places together. 4 


And by the Caſe repozted here alſo 3 If Lands and Woods are demiſed toge- 
ther, the Rent ought to be demanded at the Land, and not the Wood, becauſe 
the Land is the more worthy thing, and alſo more open than the Wood: And 
therefoze by the thze Juſtices afozeſaid, Rent ought not to be demandey in 
any p2ivate place of Cloſe, as amongſt Buſhes, in a Pit, oz the like, noz iu 
the open and moſt uſual Paſſage thereof, as at a Stile, Gate, and the like. 


4. 4 a Pꝛohibition ſued out of the King's Bench, the Caſe appearev 
to be this. | 

The late Lord Rich, Father to the now Lord Rich, deviſed. to his Daughter 
for her Advancement in Marriage 1500 1. upon condition, that ſhe marry with 
the Conſent of certain Friends; and deviſeth further, that if his Goods and Chat- 
tels are not ſufficient to pay his Debts and Legacies, that then there ſhall be 2001, 
a year of his Lands ſold to ſupply it, and dies, making the now Lord Rich his 
Executor, his Goods and Chattels not being ſufficient to pay the Debts of the Te- 
ſtator, as was averred, the faid Daughter married with an Husband againſt the 
Will of thoſe who were put in truſt to give their Aﬀents : and the Husband and 
the Wife ſued in the Spiritual Court for the Legacy: and it was ſurmiſed that they 
would not allow the Proofs of the ſaid now Lord Rich, exhibited to prove the 
Payment of the Debts of his Teſtator 3 and further, that they would charge him 
for the Sale of the Land; upon which matter the Prohibition was granted to the 
—— before whom the matter depended, and now Conſultation was prayed 
in the Caſe. 


Upon which it was affirmed by a Dodo of rhe Civil Law, that they will 
allow the Pzwfs fo the Payment of the Debts, accozving to our Law, any 
that the Legacy ſhall not be paid until the Debts are ſatisfied. But he ſatd, 
that by the Law, if the Executoz do not exhibit his Inventozy, but neglea it 
fo; a pear, 02 moze, that then if any omiſſion oz default be in the true value 
of the Inventozp exhibited, that then ſuch an Exetutoz foz this default Gall 

y all che Lexaries of his Zeftatoz, of what value ſoever they are, not re- 

the Debts, oz the value of the Gods 02 Chattels, how ſmall ſoever 
omiſſion, oz default be in the Anventozy 3 And ſo he ſaid was the Caſe of 
the now Sir Richard 8. who did not bzing in the Inventozy foz fouz pears 
after the veath of the Teftacoz, and that in the Inventozy exhibited, the UMa⸗ 
Ines of every thing were found to be to ſmall, and cherefoze to be c d 
by their Law, albeft he hath not Gods and Chattels ſufficient of the Teita⸗ 
tos gz. To which it was anſwered, that this was quite without reaſoii, foz 
by ſich means every Subject of the Realm map be utterly defeated, i he take 
upon him the charge of an Executozſhip : And if this ſhall be apmicced, no 
Pan will take him the Execution of the Will of any, my a 
means none will have their Wilts perfozmed, which ſhall be to _ 
nt 
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nient. And they laid further, that in as much as Debts are to be pꝛoved by 
the Common Law of the Realm, thoſe of the Eccleſiaſtical Courts ought to 
admit in the Pꝛof chereof ſuch Pzofs as our Law allows, and not accozding 
to the pzecifeneſs of their Law: And although by their Law ſuch a Conditi- 
on as befoze being aunered tv a Legacy, is void, becauſe that Parriage ought 
to be fre without Coertion, yet where we are to judge upon the Point ( as 
we are here) if the Execution happen to be charged becauſe of the Sale of 
Mand, and foz the Ponep coming thereof, a Prohibition hall be granted to 
the Etcleſtaſtical Judge in ſuch a Caſe, whereby the Court granted a ſpecial 
Conſuleaciof in the Caſe, to wit, that they pz foz the Legacy, pꝛovided, 
that they charge the Executoꝛ no further than he hath in Gods and Chattels 
ol the Teſkatoz,after his true and due Debts are ſatisfied:and that in the Caſe 
of the P2zof of theſe Debts, they allow ſuch Pzofs as by the Lawof the Land 
are holden to be ſufficient in ſuch a Caſe 3 Quod nota bene, as to the reſtrain⸗ 
ing of Eccleſtaſtical Courts in their Pzocedings/ito bind any Subject touch- 
ing his pzivate Tempozal Eſtate, againſt alWreaſon : And as to it, that 
they do not intermeddle in any thing belonging to the Common Law of the 
Realm, as Debts, and the like, againſt the due Courſe of the Common Law 


* 


. Cawdry verſus Atton. 


5. I N Treſpaſs bꝛought by Robert Cawdry Clerk, againſt George Attonz 
koz bzeaking his Cloſept North Luffenham in the County of Rutland, 
upon Not Guilty, and a ſpecial Uerdic, the Caſe appeared co be this, to wit, 
that the Plaintiff was Rector Eccleſiæ de North Luffenham afozeſaid, of which 
the place was Parcel, and being ſo ſeiſed, was depzived of his Reco2y by the 
late Biſhop of London and his Colleagues, by virtue of the high Commiſſion 
to them and others directed, becauſe he had pzonouyced and uttered landeroug 
and contumelious wozds againſt, and in depzavation of the Bok of Common 
Prayer; But the fozm of the Sentence was, that the laid Biſhop by and with 
the Allent and Conſent of five others of the ſaid Commiſſioners his Compa⸗ 
nions, and namely which depzived him, * 
And further, it was not found that the Commiſſioners named were the na⸗ 
tural Subjects born of the Queen, as the Statute enacts that they ſhould be: 
and ik the Depꝛivation be void, then they find the Defendant Guilty, and if 
it were god, then they find him Not Guilty. And it was moved that the De- 
mivation was void. —— | {wh Fig SO 
- Firſt, Becauſe that whereas the Commiſſion is to them, o2 any thz&@ of 
them, of which the ſaid Biſop'to be one among others, it ought to have been 
the Sentence of them all, accoꝛding to the Authozity given to them, which is 
equal, and not that it was done by one with Allent of the other. Then be⸗ 
cauſe it is not found that the Commiſſioners are the natural Dub jeus of the 
Qucen bozn, as by the woꝛds of the Statute they ſhould be. 

Another is, becauſe the Puniſhment which the Statute pꝛovides foz thoſe 
of the Piniſtry which depꝛave this Bok, is to loſe the P3ofits of all their 
Spizitual Promotions but foz a year, and to be 4 by the ſpace of 
fix months, and not to be dep2ived until the ſecond | ce, after that he 
had bien once committed, and'therefoze to depzive him foz the firſt Offence 
was wzongful and tontrary-fs the Dtatute, But by the whole Court foz the 
fozm of the Depuvation, it is; Mat which is ufed in the Eccleſtaſtical Courts, 
which always names the chief in Commiſſion that are pzeſent at the begins 
ning of the Sentente, and foz the other they mention them only as here, but 


of their Allent and t to it, and in ſuch Caſes-we ought to give Crevic 
to their Foꝛzm and therefoze it is not to be compared to an Authozity given 


at Common Law by Commiſſion, *' - 
| | A 2a - And 


- 
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And foz the matter that is not found, that the Commiſſioners were the na⸗ 
tural Subjects of the Quien bozn, it is to be intended that they were ſuch, 
unleſs the contrary appear: But here at the beginning it is found that the 
Quten, ſecundum tenorem & effectum actus predict. had granted her Com- 
million to them in cauſis Eccleſiaſticis, and therefoze it appeareth ſufficienclp 
that they were ſuch as the Statute wills them to be. | 

And foz vation, they all agreed that it was god, being done by the 
ale upon che Brace tne) of Javiament, envne 10 reels the Go 

e upon the o t, and not to reſtrain t 
cleũaſtical Juriſdiction, bein alſo but in the Aflirmative. n 

And further by the Ac and their Commiſſion, they may p2oceed accozding 
to their diſcretion to puniſh the Dffence pꝛoved oz corifeſſed befoze them, and 
ſo are the woꝛds of their Commiſſion warranted by the Clauſe of the Aa. 

And further, the Eccleſiaſtical Juriſdiction is ſaved in the Ad. | 

Aud further, all the Biſhops and Popiſh Pꝛieſts were depzived by virtue 
of a Commiſſion warranted by this Clauſe in the Act : And now lately was ic 
agreed by all the Juffices, a Fine of 200 Parks ſet upon one foz a viti- 
ous Liver by the High Commiſſion was warranted by virtue of che Commilſ- 
ſion and Act 3 And therefoze the Act with the Commiſſion, are to be conſi⸗ 
dered in this Caſe, whereupon it was agreed that the Plaintiff ſhould take 
nothing by his Wzit : Which you may ſee, Hill. 33 Eliz. Rot. 315. 


Hall verſus Peart, 


6. FP? an Ejectione firmæ bzonght by William Hall Plaintiff, foz Land in D. 

in the County of Somerſet, upon a Leaſe made by William Dodington, 

againſt jou . and other Defendants, upon a ſpecial Uerdic the Cale aps 
ed to | 

mn That one John 1Bz0wn was in Poſſeſſion of certain Lands in D. aforeſaid, 


32, 33- by the jn Melis, the Inheritance thereof then — in the late King Y. 8. by the Act 


ed by his Letters Patents, dated the 
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ſeſſions of the ſaid Bolpital and in the Tenure of the ſaid John Brown: And 
if it were not of theſe Poſſeſſions, oz not in Wells, &c. oz not in the Tenure 
of the ſaiv John Brown, it ſhall not paſs, foz the intent of the King in this 
Caſe ſhall not be wzeſted accozding to the particular oz the value, which are 
things collateral to the Patent, but actozding to his intent compziſed in, oz 
to be collected by che Patent ic ſelf, 

And Popham ſaid, that by Gzant of omnia, terras Tenementa & Heredita: 
menta ſua in Cale of the Quien nothing pals, ik it be not reſtrained to a Cer, 
cainty, as in ſuch a Town, oz late parcel of the Poſſeſſions of ſuch an one, 
oz of ſuch an Abby, oz the like, in which Caſes ic paſſerh, as appearech by 
32 H 8. in Caſe of the ing: But if it be Omnia, terras & tenementa ſua vo- 
cat- D, in the Tenure of ſuch an one, and in ſuch a Town, and late parcel of 
the Poſſeſſions of ſuch an one, there albeff the Town oz the Tenant of the 
Land be utterly miſtaken, oz that it be miſtaken of what Poſſeſſions ic was, 
it is god, foz it ſufficeth that the thing be well and fully named, and the other 
miſtakes ſhall not hurt the Patent. | 

And the woz2d of Ex certa ſcientia, &c. will not help the Patent in the pꝛin⸗ 
tipal — And the Cale of 29 E. 3. is not to be compared to this Caſe, foꝛ 
it was thus 
The King granted the Advowſori of the Priory of Pountague ( the Prior be- 
ing an Alien) to the Earl of Salisbury and his Heirs for ever: And alſo the k 
ing and Farn with all the Appurtenances and Profits of the aid Priory, which 
he himſelf had m_ the War, with the keeping of certain Cells belon ing to 
the ſaid Priory 3 the ſaid Earl died, William Earl of Salisbury being fis Son 

and Heir, and within Age : whereupon the K ing reciting that he had ſeiſed the 
Barl's Lands into his hands after his death, for the Nonage of the Heir, he grant- 
ed to the ſaid Earl all his Advowſons of all the Churches which were his F athers, 
and all the Advowſons of the Churches which belong to the Prior of Pountague, 
to hold until the full Age of the ſaid Heir, & quas nuper conceſſit pefut. Comiti pa- 
tri, &. In which Caſe, although the King had not granted the Ad vowſons to 
the ſaid Earl the Father aforeſaid, by the former Patent, becauſe no mention was 
of the Advowſons thereof, yet they paſs by this Patent, notwithſtanding that 
which follows after, to wit, and which he granted to the Father of the Grantee : 
But there it is by a * diſtinct, and ndt fully depending upon the former 
words, as here, to Omnia illa Meſſuagia, &. in Wells, in the Tenure of 
the Party, parcel of the Poſſeſſions of ſuch an Hoſpital, or Priory : Quod nora, 
and the difference. 

And becauſe the Defendant claimed under the firſt Patent, and the Plains 
cif by the latter Patent, ic was agred, that che Plaintiff ſhould recover: 
Which you may (ce in the King's Bench. 
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» I N an Ejectione fumæ bought by Richard Hartey Plaintiff, foz the Poy- 
J 1 ety of certain Tenements in North - Petherton, in the County of Somer- 
ſet, upon a Leaſe made by Robert Bret againſt Humfrey Farcy Defendant, ups 
on Not Guilcy, and a ſpecial Uervic found, the Caſe to be this, to 
wit, That Robert Mallet G{quire was ſeiſed of the ſaid | 
Demelſn as of Fe, and ſo ſeiſed, demiſed to 
Middleton, foʒ term at their lives, and of the longer 
the ſaid Tenements (amongſt others) were aſſured 
ſons and their Yeirs, to the uſe of the ſaid Robert Mallet 
and after his deceaſe to the uſe of John Mallet 
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Atter which the laid Robert Mallet ( having Allue the laid John Mallet, 


Chriſtian and Elianor Mallet) died, the ſaid John Mallet then being within 


Age, and upon Office found in the County of Devon, foz other Lands holden 
okthe Quern in Capite by Knights Service was foz it in Ward to the Queen: 
Afterwards the ſaid-John Mallet died without Aue during his Nonage, and 
the Lands afozeſaid thereby deſcended to his ſaid two Siſters, to whom allo 
deſcended other Lands in the County of Devon, holden of the Quten in Capi- 
te by Knights Service, conveyed allo by the ſame Fine in like manner, as 
the Lands in North Petherton, the ſaid Chriſtian then being of che Age of 
twenty two years, andthe ſaid Elianor of the Age of fiften years, upon which 
the ſaid Chriſtian and Elianor, 12 Novemb. 31 Eliz. tendzed their Livery 
befoze the Paſter of the Wards, and befoze the Livery ſued, the ſaid Chri- 
ſtian tok the ſaid Robert Bret to Husband, and the ſaid Elianor twk to Yuſ- 
baud one Arthur Ackland ; after which in the Utas of the Purification of our 
Lady, 32 Eliz. the ſaid Robert Bret and Chriſtian his Wife, levied a Fine 
of the ſaid Tenements in North Petherton, amongſt others to George Bret 
and John Peckſey, Sur conuſance de droit come ceo que ils ont de lour done, by 
the name of the Poyety- of the Pannoꝛ of North Petherton, 8c. with Mar⸗ 
ranty againſt them and the Heirs of the ſaid Chriſtian againſt all Ben, who 
tend2ed it by,the ſame Fine to the ſaid Robert Bret and Chriſtian, and che 
Yeirs Pales of their Bodies, the Remainder to the Yeirs ales of che Eody 
of the ſaid Chriſtian, the Remainder over to the right Heirs of the ſaid Robert 
Bret, which Fine was engroſled the ſame Term of S. Hillary, and the firſt 
Pꝛoclamation was made the 12th day of February in the ſame Term; the 
ſecond, The firſt day of June in Eaſter Term, 32 Eliz. The third, the 8th day 
of July in Trinity Term next: And the fourth P2oclamation was made the 
4th day of October in Michaelmas Term next after. And the ſaid Chriſtian 
died without Iſſue of her Body, The 9th day of February, 32 Eliz. betw&n» 
the hours ol 3 and 7 in the Afternon of the ſame day. And the 22d of March, 
32 Eliz. the ſaid Robert Bret by his Mziting indented, dated the ſame day and 
pear, f92 a certain ſum of Poney to him paid, by the Queen, bargained and 
ſold, gave and granted the ſaiv Tenements to the ſaid Quen, her Peirs 
and Ducceſſo2s fo2 ever, which Derd was acknowledged the 25th day of 
March, 32 Eliz. and enrolled in the Chancery the 12th day of May, in the 
fame year: And there was a P2oviſo in the ſame Deed, that if the ſaid Ro- 
bert Bret ſhall pay to the Quten at the Receipt of the Exchequer 5 s. of law- 
ful Poney, that then the ſaid Gift, Gzant, Bargain and Sale ſhall be void, 
and that from thence-fozward'it ſhall be lawful foz the ſaid Robert Bret and 
his Meirs to re-enter. into the ſaid Tenements, and in the mean time be- 
tween the Jnrolment of this Deed and the ſaid 14th day of October, to wit, 
the 15th day of September, 32 Eliz. the ſaid Arthur upon the laid Tenements 
in North Petherton, entred and claimed the Reverſion thereof in the Right of 
the ſaid Elianor his Wife, by reaſon of the death of the ſaid Chriſtian : And 
that afterwards, to wit, the zoth day of February, 33 Eliz, the ſaid Robert 
Bret to redeem the ſaid Tenements out of the Quien, paid the ſaid 5 s. at the 
Receipt of the Exchequer, which Payment. is there recozded, and enrolled 
accozdingly,; after which in September, 34 Eliz. the ſaid Arthur and Elianor 
ſued out the: ſpecial Livery of the ſaidElianor, dut of the hands of the Quten, 
of all the Lands ſeiſed into the hands ol the:Nu@n-by reaſon of the Ronage 
of the ſaid John Mallet, | And aftermards in the ſame Ponth of September, 
34 Eltz. the ſaid Arthur and Elianor ſued out another ſpecial Livery, as Deir 
to the ſaid'Chriſtian, of all the Lands which are in the Qutens hands by the 
death o the ſaid Chriſtian { 1 7 961 300. 1, 1 W948 11056 aÞ4 
And it was further found that che laid John Clark and Elianor Middleton 
died after the 5 s. paid as befoze,” and that the ſaid Robert Bret entred the Sth 
day of October, 34 Eliz. and then made the Leaſe to the Plaintiff, upon 
| which 
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which the Defendant by Commandment of the ſaid Arthur, and with him en- 
tred upon the Plaintiff ; and the general Queſtion was, whether the Entry 
of the De endant were lawful ? But no Ouſter of the Plaintiff was found. 

And by Clench and Fennor, a Fxe-fimple paſs at Common Law by a Fine 
levied by him in Reverſton, o Remainder in Tail, becauſe a Fine is ſaid to 
be a Feoffment of Recozd, and by their Entry and Feoffmenc a Fie-ſimple 
—— —jr u he 

But by Popham and y, a Fe-(implt not paſs, no; u but 
chat which Tenanc in Tail may lawfully Zar over, which is koz his life, 
in which he ſaid,” that Lictlcton was plain in all Caſes of Gzanc, although it 
be by Fine, anda Fee-lmple does not paſs at Common Law, but where the 
Fa may be zaun ont of bim whp had the Reverſion o Remainuer in Fee 
thereupon, if ſuch-a'Reverſion . Remainder had ben in a Stranger, which 
had not been in this Caſe, if the Reverſion 02 Remainder had bien in a Stran- 


ger; and therefoze a Diſtontinuante cannot be of an Intail where the Re- 


verſion oz Remainder is in the King. 

But by them all, however it was at Common Law, it is clear upon the 
Statute of Fines, that a Fe-ſimple decerminable paſs by ſuch a Fine as ſon 
as the Fine is levied, becauſe every Fine by pzeſumption of Law ſhall be ta⸗ 
ken to be ſuch whereupon Pzoclamation was ma de, until the contrary there⸗ 


of appeareth tu the Court; bs. 
And this is the reaſon why a Quid juris clamat is at this day maintained 


upon ſuch a Fine, which was not at Common Law befoze this Statute, oz 
otherwiſe it will never lye. And lu it was holden lately in the Common 
Wench, in the Caſe of Juſtice Wimondham, and pet we may ſee that the Quid 
juris clamat ought to be bzought befoze that che Fine be engroſled, whereby 
it is manifeſt that now a Fee-ſimple ſhall paſs by ih Fine levied, foz the pol⸗ 
fivility- of the Pzoclamations, to wit, chat the Pzoclamations ſhall not be 
made, and to this Fee-ſimple the Pzoclamations ſhall enure to make a Bar 
to the Eſtate fail 2: But ſuch a Fine by Popham and Gawdy was not any 
wong to him who had the Reverſiou 0z Remainder in Fee being levied by 
him who had a mean Reverſiou 02 Kemainder in Tajl, depending upon an 
Eſtate fo2 life, oz in Tail dent, 

And it is clear, that the Pzoclamations do not make the Gſtate, hut enure 
ts the Eſtate made bp the Fine, foz if an Eface be granted in Reverſion fog 
Life, m in Tail by Fine, with Pzoclamations by ſuch g Tenant in Tail, in 
Reverſion oz Remainder, the Pzoclamations wozk to chis Effate, and no 
kurrher, foz always the Eſtate paſs by che Fine, and che P2zoclamations 
make che Bar accozding to che Estate, which paſs by the Fine befoze, 

But by Clench, Gawdy and Fennor, the Fee imple which was in the 
Queen after the Fine levied as befoze, was diveted by means of this Claim 


the 
the Will, che Wendee 


| of 
Queen, and afterwards the Land is ſold accozhing to 
nd is diveſted, and ſo 


fr thereby. a 
Aud in 


that by ſuch a Claim the 
ech by the Caſe berween Smith amd Scapleton i 
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ſame is defeated, and that the Pꝛoclamations paſſing afterwards, ſhall not 
be of foꝛce to bar the Intail. 0 nne 9551 

And they laid, that the Conveyance thereof to the Qucn after the Fine: 
levied, doth not malle it to be in wozſe Caſe 3 And admit it will not ſerve 
againft the Quten, yet the Gaim will -fevve again Bretz when he had en⸗ 
tred by the. perfozmante ok the Conditions i {2 . i 19 4% 14 go 

And Clench and Gawdy ſaid, that Bret Thaflonot'takeadvantage of this Cos 
denous Ded made by himſelf, -of verp purpoſe to bar the Party; wa had 
— and to put him without Renievy/-xio'md2e thaw where the Dilſeiſoz 
enfeoff his Father who dies teile, he hall not take udtäntage of this Dei⸗ 
tent, oz 4f he who hath taule ok Acton ro recover 'Vand#. by-Covin;, rauſeth 
anocher to enter into the Lands, to the dent to reoover'iagain him, am 
does it ateoꝛdingly foz the Covin, pep alt Veravoided, and in the 
lame manner here. 147 30355 eren ede e 

But Popham tok a Diverſity, where the Poſleſſion oz the Eſtate of the 
Nueen is determined, and where not, lou whete the Eſtate is determ( 
there the Subject may enter into the Land wilt heut eim Ouſter le main: 
But where the Poſſeſſion continues, there tho Patty ſhall nod tome to it, un⸗ 
leſs by Petition, Monſtrarrs de droit ex officioyo2 the like, and there foze he ſaid, 
that ik the Guten hab an Eſtate pur aute vie, d; vepending upon anp other Lis 
mitation, ik it be determined accozding to the Limication, the Party who 
hath Intereſt may enter; fo'in the Cale of the Deviſe put befoze. 

And if'a-Leale be made fo} life, the Nemainver in Tail, the Reverſion in 
Fee, and he in the Nemalnder in Tall bevy a Kine, Sur conuſance de droit 
come ceo que it ad de ſon done tb à Stranger with Pꝛoclamations acco2ding to 
the Statute, and afterwards" the Stranger convey: the Remainder, to the 
gien, her Peirs and Wacteſlozs, and after the Tenant foz lite dies, and 
after he ia the Remainder m Tail dies without Allue, now may he in the Re- 
mainder iu e enter, becaule the Eſtate of che Quten is determined: But 
here the uten hath a Fee ⸗ſimple in herſelf but determinable upon the Estate 
Tail which vet remaineth# which Fe-ſimple in Reverſion/cannot be diveſt⸗ 
ed out of the Poſſeſſion of the Queen but by matter of Recogd, of ſo high na⸗ 
ture as it is in her, to wit, by Petition, Monſtrans de droit, oz the like : As 
if a Reverſion or Memainder be alienated in Mortmain, the Claim of the Lozd 
ſufficeth'there'to'velt che Reverſion/in che Loꝛd fo the Alienation, but if the 
Reverſion'o/ NRemainter df which ſuch a Claim was made be conveyen to the 
King, hi Remedy is new Dfflve, :Monſtrans de droit, oz Petition, foz 
Claim will not now ſervs him, foꝛ this Malb be to diveſt the Poſſeſſion out of 
the Queen, which by uch means cannot be done no moze than where a Res 
verſlon of Remainder ts granted to the Queen upon Condition, but he ought 
to have an Dffire to find the perfozmance ok it, if it be to be perfozmed by 
matter in paid, and without Monſtrans de droit, oz otherwiſe it ſhall not be 
diveſted dut of the Queen's Poſſeſſion, yet in the Caſe of a common Perſon, 
a Claim will diveſt it out of them, but not ſo of the Queen. att 

Any theſe Tales Gaivdy agreed; but he conceived that in the Caſe in que⸗ 
ſtion, the Claim made determines the Eſtate of the Queen, which is made by 
means of the Fine upon the Statute. f ore 

And Popham denied the-Caſe'-put in 7 H. 6. to be Law, as it is put upon 
the Opinion ok Strange there, fo2 it is clear, that the Claim there does not di⸗ 
veſt any Poſſeſſfon which was in the Bing by means of the Wardlhip, and 
if this be not thereby defeated, . the Claim does not help the Diſſeiſee againſt 
the Deſtent; and this appeareth fully by Littleton, who ſaith ſo of a Claim 


which avotvs-a Deſcent, to wit, that it ought to be ſuch upon which the Diſ⸗ 
ſeiſee map upon every ſuch Claim made have an Action of Treſpaſs 02 Aſ- 
 fiſe againfthe Diſleiſoz, os him who is in Poſſeſſion, if he continue his Pol⸗ 
ſeſſion after luch Claim made, which cannot be in chis Caſe where the Poſ- 


ſeſſion 
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ſeſſion is in the Bing, which cannot be defcated by ſuch a Claim. And in the 
Lozd Dyer where the Foffee, oz Poztgagee of Lands holdon of the Queen 
in Capite by Knights Service, died befoze the day of Redemption, his Petr 
being within Age, whereby upon Office found, the Queen had the Wardſhip 
of the Eody and Land of the. Meir, after which the Moztgage at the day of 
Redemption made paymeut, and of this alſo an Dffice was found, pet he 
could not enter either befoze oz after Office, but upon Monſtrans de droit theres 
upon he had his Oultcr le main: And the reaſon-why a Claim ſhall ſerve-in 
this Caſe between common Perſons, is, betauſe that by ſuch Claim the thing 
it ſelf is deveſted out of him who had it bekoze, aud thereby adually veſted in 
him who made the Claim: As where a Uillain purchaſe a Reverſion by the 
Claim of the Lozd, the Keverſion is actually-in him, as it'is'of a Poſſeſſion 
bp Entry : Put where he is put to his Claim to diveſt any thing out of a 
common Perſon, he is put to his Suit to deveſt it cut of the Queen. 

And to ſay, that Bret ſhould not take advantage of this Conveyance made, 
to make it god by the Fine. | | 
A tbink the Law to be clear otherwiſe as to this Point, foꝛ the Statute of 
Fines was made 102 the ſccurity of Purchaſo:s and Paſleſſozs of Land, and 
therefoze taken moze ſtrongly againſt them who pzetend Right oz Title, and 
foz the greateſt advantage that may be toz che Poſſefiozs of Lands, and there- 
foze the Poſſeſſoz by whatever means he can, may make his Fine to be fozce⸗ 
able. And therefoze the Fine upon this Dtatute-differech much from a Fine at 
Common Law; foz where at Common Law an Infant being a Diſleiſo2 was 
diſſeiſed by one who levies a Fine, and the year and the day paſs without 
Claim of che firſt Diſſeiſe, now was the firſt Diſleiſz barred 2 pet if after⸗ 
wards the Infant (who was not bound by the Fine) enter, the firſt Diſleiſee 
map enter upon him, becauſe that by this Entry the Fine at Common Law 
was utterly defeated, | TE os 
But nowby the Statute, ſuch,a Fine being levied with Pꝛoclamations, the 
firſt Diſlſeiſze not purſuing accozding to the Dtacute, is barred foz ever. 

And although the Infant enter at full Age, and undoes the Fine as to him⸗ 
ſelf, yet this Fine remains always to bar the firſt Diſleiſſee, and makes that 
the Infant hath now Right againſt all the Wozld, and ſo now takes advan⸗ 
tage thereof ; And this is the intent of the Statute foz the repoſe of Contro⸗ 
verſies and Duits, and the Quiet of the People. 

And if J pzocure a Fine to be levied on purpoſe to bar another of his Action, 
which he may have againſt me foz the Land, pet J ſhall take advantage of this 
Fine, and the other ſhall have no advantage againſt me, becauſe of this Co- 
vin, foz if this ſhould be admitted, it will countervail the benefit which is in- 
tended to be by means of the Statute of Fines, 


And if a Diſſeiſoz enfeoff another upon Condition, to the intent that a Fins 
with Pzoclamations ſhall be levied to the Feoffee to bar the Djiſſeiſae, and 
after the Diſleiſe is barred, the Diſleiſo2 enter foz the Condition, he ſhall 
pet take advantage of the Fine againſt the Diſſeiſe. 

And Popham put a Caſe which was in this Court, 23 Eliz. upon a ſpecial 
Uerdict which was between Okes Plaintiff, upon the Demiſe of John late 
Lo2d Sturton of Cottington, which was this. 


The Lord Sturton was Tenant for life of certain Lands in Lighe in the Coun- 
ty of Somerſet, the Remainder in Tail to Charles late Lord Sturton, Father 
to the ſaid John Lord Sturton, and the ſaid Charles Lord Sturton diſſciſed 
the ſaid Lady @turton, and levicd a Fine of the ſaid Land to Cottington and 
his Heirs with Proclamations according to the Statute, and warranted it againſt 
him, and his Heirs. 
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And the lain Lozd Charles died befoze the Pꝛoclamations paſt, and the 
Warranty deſcended upon the ſaid John Lo Scurton, after which, and be- 
foze the Pzoclamations paſt, the ſaid Lady Sturton eutred upon the laid Cot- 
tington, after which the ſaid Lady died, and after her death and all the Pꝛo⸗ 
clamations paſt, the ſaid Jobn Lo2d Sturton as Heir in Tail entred, and made 
the Leaſe to the ſaid Okes, upon whom Cottington the Defendant encrev, as 
under the Right of the ſaid Cottington the Conuſe, and J perceiving the 
Court ſtrongly to incline upon the matter of Warranty, that ic ſhall bar the 
Entry of the Heir, and make a Diſcontinuante againſt him, accozding td the 
Inference which is taken by Littleton in his Chapter of Diſcontinuance, bes 
cauſe the truth was, and ſo acknowledged to the Court (although it were omig- 
ted in the Uerdift) that the ſaid Charles Lozd Sturton was attainted of Felonp 
and Purther, and ſo the Elod cozrupted between the ſaid Charles and John 
102d Sturton, whereby in a new Action the Guarranty had not hurt the Title 
of the ſaid L od John. 

I then moved the Court upon the other Point of che Fine wich Pzoclamas 
tions; andthe Court alſo agreed in this Point, if the Warranty had not been, 
that yet the Fine wich Pꝛoclamations ſhall bar the ſaid John Lozd Sturton, 
notwichſtanding the Entry made by the Lady Sturton were befoze the Pꝛo⸗ 
clamations paſt, becauſe that notwithſtanding his Regreſs made, the Revers 
ſion remains in Cottington not defeated by his Regreſs, in reſpec of the Sta⸗ 
tute which makes that the Fine remains effecual againſt the Heir in Tail, 
if nothing he done by him to undo it befoze the Pꝛoclamations paſt as by 
Claim, Regreſs, and the like; but the Ac of a Stranger ſhall not help him, 
whereby Judgment being thereupon given againſt the (aid Okes, the ſaid John 
102d Sturton ſtod ſatisfied, and the Cottingtons enjoy the Land to this dap; 
whereas, if this Opinion of the Court had not been on a new Action, the ſaid 
Dir John might have been relieved againſt the Warranty, 

And Gaudy ſaid: that this was a very good Calc for the Point upon the Sta- 
tute in this Caſe. 


Earl of Shrewsbury verſus Sir ThomasStanhop. 


Gilbert Earl of A llbert Earl of Shrewsbury bzought a Scandalum Magnatum againſt Sir 
— 41 Thomas Stanhop Knight, and it was upon the Statute Tam pro Domina 
— Stanboß in Regina quam pro ſeipſo, &c. . Foz that Communication was had between the 
a Scandalun laid Sir Thomas, and one Francis Fletcher, of divers things touching the ſaiv 


Magnatum., Carl, the ſaid Francis at ſuch a day and place, ſaid tothe ſaid Thomas, 


My Lord (the {aid Earl meaning) is a Subject (innuendo) that the ſaid Earl 
was a Subject of the now Queen) the ſaid Sir Thomas then and there ſaid of 
the faid Earl theſe flanderous words, to wit, he ( intending the ſaid Earl) is 
ſorry for that ( meaning that the ſaid Earl was ſorry that he was then a Subject 
to our ſaid Soveraign Lady the Queen) that is his grief (meaning that it was 
grief to the {aid Earl, that the ſaid Earl was ſubject to the Queen) to the damage 
of the faid Earl of 20000 l. To which the ſaid Sir Thomas Stanhop faid, 
that a Queſtion was formerly moved between the ſaid Earl and the Defendant, 
— the Subverſion and drawing away of certain Weares heretofore erected 
by the ſaid Sir Thomas at Shelfozd, in the ſaid County of Nottingham, where 
the Action was brought to ouſt the River of Trent there, and that for the ſub- 
verſion thereof a Petition was exhibited to the Privy Council of the Queen, be- 
fore the ſpeaking of the ſaid words, by certain Inhabitants of the County of L in⸗ 
coln, and divers other places not known to the Defendant, with the privity, al- 
lowance and knowledge of the ſaid Earl, which Petition at the time of the ſpeak- 
ing of the ſaid words, depended before the ſaid Council not determined, where- 
upon at the day and place compriſed in the Declaration, there was Communica- 
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tion between the faid Detendant and the ſaid Francis Fletcher concerning their 
purpoſe to have the ſaid Wears ſubverted, and touching the ſaid Petition, upon 
which the ſaid Francis ſaid to the Defendent, the matter ( meaning the Petition 
aforeſaid, hanging undetermined before the Council aforeſaid ) is to be heard be- 
fore the Privy Council ( meaning the atoreſaid Council of the Queen ) and what 
their Honours (meaning the Council aforefaid ) determine, my Lord (. the 
aforeſaid Earl meaning) will willingly obey : To which the ſaid Francis then 
there anſwered, ſaying, My Lord (the aforeſaid Earl meaning) is a Subject, up- 
on which the ſaid Defendant (they then having ſpeech as well of the ſaid Petition, 
as of the Order thereupon to be taken by the 2 Council) anſwered ſaying, the 
words compriſed in the Declaration, meaning that he was ſorry, and grieved that 
he was ſubject to the Order to be made upon the Petition aforeſaid by the faid 
Council, and averred that this was the ſame Speech upon which the Action was 
nded : upon which it was demurred in Law, and for cauſe ſhewn accordin 

to the Statute it was alledged that the Bar was deſective, becauſe it is. not alledge 
at what place, nor by whom, nor againſt whom the Petition was exhibited 3 and 
alſo becauſe that by the Bar the matter of the Declaration is not confeſſed, avoid- 
ed or traverſed, and alſo that the Bar was inſufficient : And it ſeemed to Fennoz, 
that the matter of the Bar had been ſufficient if it had been well pleaded : but the 
Plaintiff alledgeth the words to be ſpoken in one ſenſe in the Affirmative, and the 
Defendant ſhews matter alſo in the Affirmative which proves the words to be ſpo- 
ken in another ſenſe than the Declaration imports; and two Affirmatives can ne- 
ver make a good Iſſue, and therefore the Defendant ought to have taken a Traverſe 
to that which is compriſed in the Declaration, and for want of this Traverſe the 
Plea in Bar is not good. 


Gawop ſaid, that the Bar is not ſufficient neither in Matter nor Form; not in 
Matter, becauſe that whereas Fletcher ſaid, that the faid Earl was a Subject, this 
can have no other ſenſe, but that he was a Subject to the Queen in his Allegiance 
and her Sovereignty, and ſo much is drawn out of the courſe of their former 
Speech, and therefore the Anſwer which the Defendant made to it refers to his 
Subjection of Allegiance, and not to the matter of Obedience, which he owed to 
the Order of the ſaid Council, and if it cannot have any other ſenſe in good Un- 
derſtanding, he cannot help himſelf now by an Jnnuendo, which is in it (elf ac- 
cording to common intendment, contrary to that which the nature of the words 
in themſelves do purport : And if it had been-good for the Matter, yet it is not 
good for the Form, for want of a Traverſe, for without the Traverſe the Plea is 
not anſwered in that Caſe which is laid to the charge of the Defendant, 


But Popham and Clench held ſtrongly to the contrary, and that this Bar is 
good in Matter, and (as the Caſe is) cannot be otherwiſe, and that the Form alſo 
is good enough, and yet the two Affirmatives cannot make a good Iſſue: but in 

e of two Affirmatives, a Traverſe (hall not be, but where the Affirmatives do 
not agree in one. As if the Defendant in Treſpaſs entitles himfelf by the Feoff- 
ment of a Stranger, and the Plaintiff reply, and maintain that the ſame Stranger 
did enfeoff him, this cannot make a good Iſſue without a Traverſe of the Feoff- 
ment alledged to be made to the Defendant. 


But in the ſame Caſe if the Plaintiff ſaith that true it is, that the Stranger en- 
feoffed the Defendant; but this was to the uſe of the Plaintiff and his Heirs, there 
no Traverſe ſhall'be on the Plaintiffs part, —ͤ— as to the matter of the Feoff- 
ment it agrees with the Defendant, in which Caſe it ſhall not take any Traverſe, 
but there the Traverſe ſhall come on the Defendarits part to maintain the Feoff- 
ment to his owt uſe; Abſque hot, that the Feoffment was to the uſe of the Plain- 
tiff, for now that which the Defendant faith, (albeit it be in the Affirmative) 
yet it is a Traverſe to that which the Plaintiff hath alledged, and therefore he needs 
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not traverſe the Plea : And ſo a Diverlity where the Affirmnative is, to traverſe 
that which is alledged by the other party, and where not, for in one Caſe the 
Concluſion ſhall be with a Traverſe, and in the other not: Then in this Caſe 
when the Plaintiff alledged that the Defendant ſpake theſe words, which pʒima 
facie (hall be intended to be ſpoken in this ſenſe, as the Plaintiff hath alledged, 
although no Junnendo had been in the Caſe, for if it ſhall not be fo intended with 
out the Jnnuendo, the Innuendo will not help it, yet when the Detendant hath 
declared the circumſtance whereupon theſe words were ſpoken, and then the 
ſpeaking of them thereupon, now he hath confeſſed the very words themſelves 
to be ſpoken, but upon the Circumſtance diſcovered to be in another ſenſe than 
— facie they are to be taken, and therefore he ſhall not take a Traverſe, for 

e acknowledgeth the very words, but nat the Indentment which the very Law 
pzima facie preſumes upon the words, and therefore (hall not take a Traverſe: 
for this Intendment of Law being anſwered by matter expreſly in the Plea ſhall 
never be traverſed, as in the Caſe put of a Feoffment, pꝛima facie, it (hall be 
intended to be to the uſe of the Feoffee, yet when the other Party niaintains that 
this Feoffment was to his uſe, he ſhall not take a Traverſe to that which the Law 
intends and preſumes, 


And if a Man upon Speech had with an Hunter, ſaith, That he hath mur⸗ 
thered all the Yares within ſeven Piles of his Youſe, and another anſwer and 
ſay, he is a Purtherer indeed, whereupon the Hunter brings an Action upon 
the Caſe againſt him, for ſaying, that the Plaintiff was a Purtherer, the Acti- 


on will well lie. 


Yet when the other ſhall diſcover the Communication whereupon the words 
were ſpoken, this ſhall be a good Bar without a Traverſe, yet if it be true that 
there were no ſuch Communication between the Parties as is mentioned in the 


Bar, the Plaintiff then hath good cauſe of Action, and therefore he may well ſay, 


De injuria ſug pzopzia abſque tali cauſa, and this being found it ſhall be againiſt 
the Defendang. R * - 


So upon Speech of a Butcher who had killed a thouſand Oxen in a year, and 
one hearing it will ſay, that he is a notable Purcherer, this upon the matter 
diſcloſed is not Actionable. a 


And it ſhall be miſchievous by a Traverſe or by pleadi ally Not guilty, 
to put ſuch 844 matter in the mouth of Lay- people to Gre thee — 
being ignorant, and therefore eaſie to be miſcarried in their Judgment, and 
therefore it ſball ſhe the rather admitted by ſpecial pleading to be put to the Judg- 
ment of the barred Judges, than in the mouths of Lay-Gents. 16 


And here when Fletcher ſpeaking of the order to be taken by the Council, 
upon the Petition aid, t hat the Earl would obey their Oꝛder, to which the De- 
fendant anfwered, that he knew not what the Earl would do, the (aid Fletcher 
ſaid thereupon, that he was a Subject, and what was the intent of Fletcher in 
ſaying ſo ? no other, but that becauſe he was a Subject, therefore he ought to 
obey 3 and if it be ſo to be underſtood, as of neceſſity it ought, (or elſe they were 
not ſpoken by Fletcher to any purpoſe, which cannot be intended) then thall 
the words following (being ſpoken thereupon by the Defendant) be taken to be 
_ in Anſwer to the matter of the Speeches ſpoken by the ſaid Fletcher, and 
this is, that he was ſorry, and it was his grief that he muſt be ſo ſubject as to be 
bound thereby to obey their Order: as if a Man ſaith to another, that. he was 
lozry that he was lo ſubject, that he muſt obey a Judgment againſt him in the 
Qutens Court, this is no cauſe of Action, for this tends but to his ſubjection to 
the Law, or good Order, or the like, which do not give cauſe of Action: As if 

one 
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one faith of another, that he is of the Temple, who always rebel againft the 
Governozs of the ſaid Youſe, then ſaith another to him, Mill you ſay and 


maintain that he is a Rebel Yea, ſays one of the other, J will do ſo; If an 


Action be brought for the laſt words, the Action will lie, but if the other diſcovet 
the Circumſtances of the Speech in the Bar, whereupon it was ſpoken, the Action 
will not lie: And this the Defendant may well do without traverfing that which 
is alledged, becauſe he acknowledgeth it, although in another ſenſe, then the Law 
pzima facie imports upon the Declaration. 

And it in Speech between two, one of them faith of a Stranger, that he hach 
treacheroully betraped his Fziend in revealing all his Secrets, and Counſels 
whereupon the other then ſaith, that he hath done as a Traptoz therein, an 
the other ſaith to him again, he is a Trayto2, and he anſwering to it, ſaich, 
true, he is a Trayto2 3 Now if the Stranger brings an Action of the Caſe againſt 
him, for ſaying of theſe laſt words, pzima facie, it imports the good cauſe of 
Action, without any Jnnuendo, as that he intended thereby that he was a Tray- 
tor to the Queen, becauſe the words in cortunon intendment have ſuch a ſenſc, 
yet upon the matter diſcloſed by way of Bar, with the Circumſtances how they 
were ſpoken, the Plaintiff ſhall be barred, it he cannot maintain that they were 
ſpoken without ſuch a cauſe, which alters the Intendment that the Law hath 


_  otherwhſe of the words. 


And Gawdy agreed alſo, that in ſuch Caſes the Defendant may plead the ge- 
neral Iſſue, and upon the matter alſo the Jury ought to ind him Not Guilty. 

But Popham and Clench ſaid, that this was a dangerous matter to be put in 
the mouths of the Lay-Gents, as hath been faid before, and therefore to put it to 
the Judgment of the Law by pleading, | | 

And for the Exception they ought to have ſhewn here, where, by whom, and 
againſt whom the Petition was delivered, to this they ſaid, that the Exception was 
to no purpoſe, for this was but a Conveyance to the Speech uſed, which Speech 
was the ſubſtance of the Bar; and in this they put the Caſe of the Lord Cromwet 
which was in this Court, 22 Eliz. Ret. 7 52. in an Action upon the Statute of 
Wcandalum Pagnatum, by him brought againſt Thomas Dye Clark, for ſay- 
ing tothe Lord Cromwel, It is no News though you like not of me, foz you 
like of thoſe that maintain Dedicion againſt the Qutens Pzoceedings 3 in 
which the Defendant ſaid, that he was Uicar to North Linham, in the County 
of Norf. and that che Plaintiff men tioned one Vincent Goodwyn Clark; 
at ſuch a time, and one John Trendle at ſuch another time, neither of them 
being licenced to pꝛeach in the ſaid Church, ag Will of the ſaid De⸗ 
fenvanc; and ſhew how they ſeverally pzeached there in their @ermons (any 
tew certainly in what point) Deditious Doctrine = the Laws of the 
Church; as againf the Croſs uſed in Baptiſm, and the wearing of the @Sur- 
and that afterwards in Speech thereupon between the ſaid Plaintiff and him, 
the Plaintiff ſaid to the Defendant, That the Defendant was a falſe Knave, and 
ſaid in Engliſh words, that he liked not of the Defendant; whereupon the Defen- 
dant (aid che words compriſed in the Declaration Jnnuendo, That he liked of the 
faid Goodwyn and Trendle who matntain Dedition (Innuendo) ſeditious Dos 
erine againſt the Queens Pzoceedings, Inmmendo predict. Leges & Stat. Eccleſie 
bujut regni Angl. &c. And the Plaintiff was put to anſwer, Scilicet de injuria ſua 
propria abſque tali canſa, &c. 

And note in this Caſe, the Defendant would firſt have juſtified for the matter 
preached by one, and it was not allowed by the Court, but he was put to ſpeak 
to both, or otherwiſe it had not been , becauſe his Speeches were in the Plu- 
ral Number, to wit, That he liked of thoſe, which refers to moze than to one. 
And ie was ſaid in this Caſe, that the word (@ubject) might have ſeveral ſigni- 
ficatioris/actording to the Circumſtance whereupon it is ſpoken : As Subject ge- 
nerally without more, is to be intended of the Queen, but according to the Cir- 
cumſtance, it may be ſaid Subject of England, or Subject of Ireland, or ſubject 
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to the Law, or ſubject to any other Authority, or Power ſet over him, or ſub- 
ject to his Affections. 

And if a Man ſaith of another, that he is a Subject, and therefore he ought 
to ſerve the Queen in her Wars, and he anſwers, that heris ſozrp foz that, and 
is grieved foz it, no Action will lie for this, becauſe the Grievance refers to Ser- 
vice, which is to be done, and not to his Subjection as a Subject. 
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See this in coke 9. | N Treſpaſs bzought by William Dillon Cſquire, againſt John Fraine, 
lib. t. 120. b. fo2 bzeaking of his Cloſe at Taveſtock in the Cbunty of Devon, calley 
— — Seden, upon Not Guilty, and a ſpecial Uerdict, the Caſe appeared to be this, 
ca. to wit, that Sir Richard Chudleigh Knight. was ſeiſed in his Demeſn as of 
Fe, of the Pannoz of Heſcot, with the Appurtenances, in the County of 
Devon, of which the ſaid Cloſe was parcel, and ſo ſeiſed, 26 April 3. & 4. 
Phil. & Mar. by his De&d of Feoffment, of the ſame date enfeoffed Sir Tho. 
Saintleger Knight, and others, and their Yeirs, of the ſaid Pannoz, to the 
uſe of the ſaid Dir Richard Chudleigh and his Heirs of the Body of the (aid 
Elizabeth, then the Wife of Richard Bainheld Eſquire, lawfully begotten, 
and fo2 default of ſuch Jflue, then to the uſe of che laid ir Richard Chudleigh, 
and of his Peirs of the Bodies of their Wives, of other Perſons lawfully be- . 
gotten : And foz default of ſuch Yeirs, then to the uſe of the Perfozmance of 
the Will of the ſaid Dig Richard Chudleigh foz ten years after his Deceaſe, 
and after the ſaid Term finiſhed, then to the uſe of the ſaid Sir John Saintle- 
ger and his Co-feoffees and their Peirs, during the life of Chriſtopher Chud- 
leigh, Don and Heir Apparent of the ſaid Sir Richard, and after the death of 
the ſaid Chriſtopher, then to the uſe of the firſt Iſſue Pale of the Body of the 
ſaid Chriſtopher, and to the Peirs Pales of the Body of this firſt Jſſue Pale, 
and fo2 default of ſuch Jlue, to the ſecond Jlue Pale of the Body of the ſaid 
Chriſtopher, and to the Peirs Pales of the Body of this ſecond Jſſue Pale, 
and ſa to the tenth 3ſflue Pale: And foz default of ſuch Jſue, then to the uſe 
of Thomas Chudleigh, another Don of the ſaid Sir Richard, and of the Yeirs 
of his Fodp lawfully begotten ; And foz default of ſuch Iſſue, to the ule ol 
Oliver Chudleigh, another Son of the ſaid Sir Richard, and of the Peirs of 
his Body lawfully begotten z Aud foz default of ſuch Iſſue, to the uſe of Ni- 
cholas Chudleigh another Son of the ſaid Þir Richard, and of the Beits of his 
XZ ody lawfully begotten, and foz default of ſuch Jſlue, to che right Heirs ol the 
ſaid Dit Richard Chudleigh foz ever; whereby they were ſeiled accozdingly, 
after which the 17th of Noyember, 5 & 6. Phil. & Mar. the ſaid Sir Richard 
died without any Heir of the Body of any of the Wives befoze-mentioned 2 
And after chat the laid Chriſtopher tok to Wife one Chriſtian Strecheley, after 
which, to wit, the 14th day of Auguſt, 1 Eliz. the ſaid Sir John Saintleger 
and the other Feoffees, by their Deed of the ſame date, enfeoffed-the ſaid 
Chriſtopher of the ſaid Pannoz, to have and to hold to him, and his Peirs faz 
ever, to the uſe of the ſaid Chriſtopher and his Þeirs, the ſaid Oliver Chud- 
leigh then being living, after which, to wit, the 2oth day of September, 3 E- 
liz. the laid Chriſtopher had Jflue of his Body lawfully begotten, one Strech- 
ly Chudleigh his firſt Iſſue Pale, And after this, co wit, the zoth day ol 
March, 5 Eliz. the ſaid Chriſtopher had Iſſue of his Eody lawfully begotten, 
one John Chudleigh his ſecond Iſſue Pale, after which, to wit, the firſt dap 
of July, 6 Eliz. the ſaid Chriſtopher by his Deed indented of the ſame date, 
aud inrolled within ſix Ponths, accozding to the Statute bargained aud ſgld 
the ſaid Pannoz to Dir John Chicheſter Kyight, and to his Peirs, and in the. 
interim alſo between the date of this Deed, and the Inrolment thereof, to 
wit, the 6th day of July, in the ſame fixth, year, by his Deed of the ſame. date, 
the ſaid Chriſtopher enfeoffed the ſaid ir John Chicheſter and his Peirs of 
the laid Pannoz, and by the ſame Deed warranted it fox him and his Beirs, 
to 
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ta the ſaid Sir John Chicheſter and his Yeirs, whereupon the ſaid Sir John 
Chicheſter entred into the ſaid Mannor, after which, to wit, the firſt day of 
Odober, 12 Eliz. the ſaid Chriſtopher died, after which, the 7th day of No- 
vember, 13 Eliz. the ſaid Strechley Chudleigh died without Jllue of his Body: 
Andafrer the death of the ſaid Sir Richard Chudleigh, to wit, the 6th day of 
September, 7 Eliz. the ſaid @ir John Chicheſter enteoffed one Philip Chiche- 
Det and his Peirs of the ſaid Pannoz, to the ule of the ſaid Philip and his 
eirs. 

And the ſaid Cloſe being Copy-hold and Cuſtomary Land of the ſaid Pan- 
no2 demiſable bythe Lo2d of the ſame Pannoz, oz his Steward, fo2 the time 
being, fo2 Life o Lives by Copy of Court-roll, accozding co the cuſtom of 
the ſaid Pannoz. 

The ſaid Philip at a Court holden at the ſaid Pannoz, foz the ſaid Pannoz, 
the 8th day of December, 15 Eliz. by Copy of Court-roll granted the ſaid 
Cloſe to the ſaid John Frain, 'foz term of his life, acco2ding to the cuſtom of 
the ſaid Pannoꝛz, after which, to wit, the 11th day of March, 28 El. the ſaid 
= Chudleigh being now Heir to the ſaid Chriſtopher, enfeoffed the ſaid 

illiam Dillon of the ſaid Pannoz, to have and to hold co him and his Heirs, 
to the uſe of the laid William and his Heirs foz ever, whereby he entred, and 
was ſeiſed, until the ſaid John Frain entred into the ſaid Cloſe upon him, the 
Sth day — February, 30 Eliz. upon which Entry of the ſaid Frain this Action 
is bꝛought. 

And foz difficulty of the Caſe it was adjourned into the Exchequer⸗Chamber 
be foze all the Juſtices and Barons of the Exchequer, and there it was agreed 
by all, that a Warranty deſcending upon an Infant ſhall not bind him, in 
caſe that the Entry of the Infant be lawful into the Land, to which the Wars 
ranty is united: But che Infant ought in ſuch a Caſe co lok well that he do 
not ſuffer a Deſcent of the Land after his full Age, befoze he hath made his 
Re-entry, foz then the Warranty, when he is to have an Action foz the Land, 
thall bind him. 

And they agreed alſo that a Copy⸗ hold granted by a Diſſeiſoz, oz any other 
who hath the Pannoꝛ of which it is parcel by wzong, ſhall be avoided by the 
Wifſeiſee, oz any other who hath Right to the Pannoz by his Entry oz Reco- 

of the Pannoz. * 

ud ſo by Popham it was agreed by the Auftices in the Caſe of the Pannoz 
of Haſſelbury Brian, in the County of Dorſet, between Henry late Earl of 
Arrundell, and Henry late Earl of Northumberland: but then he ſaid, that 
ft was agreed, that Admittance upon Durrenders of Copy-holders in Fee, 
to the uſe of another, oz if an Heir in caſe of a Deſcent of a Copy⸗hold were 
god, being made by a Diſleiſoz of a Pannoz, oz any other who hath it by 
Toꝛt, becauſe theſe are Aas of neceſſity, and foz che benefit of a Stranger, 
to wit, of him who is to have the Land by the Surrender, oz of the Beir: And 
alto Gzants made by Copy by the Feoffee, upon Condition of a Pannoz, 
befoze the Condition bzoken, are god, becauſe he was lawful Dominus pro 


tempore. 
Jun foz the matter upon the Dtatute of 27 H. 8. what ſhall become of this 
future Uſe limited to the firſt, ſecond, and other Iſſues ales not in Eſſe at 


the time of the Feoffment. ; 
Ewens, Owen, Bateman and Fennor ſaid, That an Uſe at Common Law is Uſe, what it is 

no other than a Confidence which one Perſon puts in another, for a Confidence 

cannot be in Land, or other dead thing, but ought always to be in ſuch a 

thing which hath underſtanding of the Truſt put in him, which cannot be no 

other than ſuch an one who hath Reaſon and Underſtanding to perform what 

the other hath committed to him, which Confidence ſhall bind but in Privity, 

and yet the Confidence is in reſpe& of the Land, but every one who hath the 


Land is not bound to the Confidence, but in Privity ſhall be ſaid to be in _ 
eir 
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Heir, and the Feoffee who hath knowledge of the Confidence, and in him who 
cometh to the Land by Feoffment without Conſideration, albeit he hath no 
knowledge thereof, and yet every Feoffee is not bound although he hath: know- 
ledge of the Confidenee, as an Alien Perſon, Attaint, and the like, nor the. King, 


he ſhall not be ſeiſed to another's uſe, becauſe he is not compellable to perform 
the Confidence ; nor a Corporation, becauſe it is a dead Body although it con- 


fiſt of natural Perſons : and in this dead Body a Confidence: cannot be put, but in 
Bod ies natural. | . 

And this was the Common Law befoze che. Statute of 27 H. 8. Then the 
Letter of the Statute is not to execute any Uſe befo2e that it happeneth to 
be an Uſe in Eſſe; foz the wozds are, Where any Perſon is ſeiſed to the uſe of 
any other Perſon, that in ſuch a Caſe, he who hath the Uſe ſ;all have che 
ſame Eſtate in the Land which he had befoze in the Uſe ; Ergo, by the very 
Letter of the Law he ought to have an Eſtate in the Uſe, and there ought to 
be a Petſon to have the Uſe befoze the Statute intends to execute any Poſleſs 
ſion to the Uſe, fo2 the wo2ds are expreſs, that in every ſuch Cale he ſhall 
have it, therefoze not another: And therefoze the Statute had purpoſe to exe⸗ 
cute the Uſes in Poſſeſſion, Reverſſon, oz Remainder, pzeſently upon the 
Conveyance made to the Uſes : Eut foz the future Uſes which were to be 
raiſed at a time to come upon any Contingent, as to the Infants here, not be- 
ing then bo2n, the Dtatute never intended to exccute ſuch Uſes until they haps 
pen to have their Beeing, and in the mean time to leave them as they were 
at Common Law, without medling with, oz altering of them in any manner 
until this time, and ik befoze this time, the Kot out of which theſe contin⸗ 
gent Uſes ought to ſp2zing be defeated, the Uſe foz this is utterly deſtroyed, 
and ſhall never afterwards have his Being; as here by the Feoffment made 
by the ſaid Sir John Saintleger and his Co⸗feoffœs, who then were but as 
Tenents pur auter vie, to wit, foz the life of Chriſtopher, and which was a 
Foꝛfeiture of their Eſtate, and foz which Oliver Chudleigh might have entred, 
it being befoze that the ſaid Strechley or John Chudleigh were bozn, the Pꝛi⸗ 
dit of them from Eſtate being the Rot out of which this future Uſe ought to 
have riſen is gone and deſtroyed, and therefoze the Contingent Ules utterly 
thereby overthzown. 

As if befoze the Statute of 27 H. 8. Tenant foz Life had been, the Remains 
der over in Fee to an Uſe : If che Tenant foz life had made a Feoffment in 
Fee, and he/in the Remainder had releaſed to the Feoffee, the Uſe had been 
gone foy ever, ſo in all cheſe Caſes of Contingent Uſes at this day, foz he 
who cometh to the Poſſeſſion of Land by Diſleiſin, 02 w2ong done to the Poſs 
ſeſſoz who is ſeiſed to anothers uſe, ſhall never be ſeiſed to anothers uſe, 

And the Caſe being ſo, that it is out of the Letter of the Statute to erecute 
ſuch Contingent Uſes, it is moze ſtrong fo2 them out of the meaning of the 
Statute to execute, then befoze they happen to be in Eſſe: foz this ſhall be to 
make all Piſchiefs compꝛehended in the Pzeamble of this Statute, and againſt 
which the Statute intended to pꝛovide lufflcient Remedy in a wozle Wilchief 
than they were befoze the making of the ſame Statute, and this ſhall be but 
a perverſe Conſtruction of the Statute. 

And they ſaid, that the Subtilties uſed from time to time by means of thoſe 
Uſes, to the great deceic and trouble of the People, were the cauſe of the ma⸗ 
king of this Statute, 27 H. 8. and by all che Statutes fozmerly made touch- 
ing Uſes, it appeareth that they were all taken to be grounded upon fraudu⸗ 
lent and crafty deviſes, and therefoze this Law had no great purpoſe co favour 
them, but a Fortiori, not to make them in wozſe caſe by means of the Sta⸗ 
tute than they were befoze, and therefoze it ſhall not be taken that the Ale is 
executed by the Statute, which ſtands upon a Contingency, ok which a grea- 
ter miſchief will enſue, than there was in ſuch a Caſe befoze the Statute, and 
therefoze by the Feoffment made in the interim, befoze che Birch of the In- 

ants, 
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fants, which otherwiſe ought to have pzeſerved the Uſe, this Uſe was utter⸗ 
ly deſtroyed ; and although the Feoffee of Chriſtopher had notice of the Uſe, 
pet this doth not now help in the Cale, becaule the Feoffmenc did wong to the 
Crate firſt ſetled, which was ſubject tothe Uſe, and extinc in the ſame poſli- 
bility which had been otherwiſe in the Feoffees to have given Livelihod co 
the ſaid Contingent Uſe : And therefoze the Judgment by them ought to be, 
that the Plaintiff ſhall be barred. . . | 

Malmellep, That the great miſchief which was at Common Law upon theſe 
Feoffments to Uſes, was, that none could know upon the Occupation of the Land, 
who was true Owner of the Land, for Ceſtuy que Uſe was the Pernoz of the 
Profits, but in whom the Frechold or Inheritance of the Land was, there were 
not many which knew, whereby great miſchief came to the Aſſurances which Men 
had of Land which they purchaſed, and by it Men knew not againſt whom to 
bring their Actions to recover their Rights, and by it Wives loſt their Dowers, 
Husbands their Tenancy by the Courteſie, Lords their Eſcheats, Wardſhips, and 
the like. 

And this miſchief happened by reaſon that one had the Profit, and another 
the Eſtate of the Land: And the Dtatute was made to put the Land and the 
Eſtate quite out of the Feoffee, who befoze div not meddle with the Land to 
Ceſtuy que Uſe, who befoze had but the Occupation and P2ofits of the Land, 
and to this intent the letter of the Law ſerves very well, which ſays that the 
Eſtate of the Feoffee ſhall be clearly in Ceſtq que Uſe, and therefoze nothing 
by the intent and letter of the Law is now to remain in the Feoffee, nom 
than a Scintilla juris memor'd in Brent's Caſe in my Lozd Dyer, Eliz. and 
whole Eſtate in the interim until the Contingent happen ſhall be in them 
who have their Uſes in Eſſe, and when the Contingent happen, the Dtatute 
gives place to this Contingent Uſe, and by the Execution thereof comes be⸗ 
tween the Eſtates befoze executed, and as out of theſe by the Statute, but no- 
thing is now after the Statute in the Feoffees, foz the purpoſe of the Sta⸗ 
tute was (as J have ſaid) to take away all from the Feoffee, foz all was de- 
veſted from him, becauſe that betwirt the Feoftoz and the Feoffee was all the 
Fraud befoze the Statute, and the very letter of the Statute is to extinguiſh 
and ertirpate the Aſſurances fraudulently made, which was alway by reaſon 
of Aſlygances made between the Eſtate of the Land in one, and the Poſſeſſion 
thereon another, and to cauſe that now that the Eſtate ſhall be ts the Uſe, 
where the Occupation was befoze : And this Statute was not made to extin⸗ 

iſh oz diſcredit Uſes, but to advance them, as by bzinging the very Eſtate 
in Poſſeſſion co the Uſe, and by it the Truſt now taken from all others who 
were truſted with it befoze, ſo the Statute doth not condemn the Uſes, but 
the Fraud which was by reaſon of them befoze, And the Statute being, that 
the Eſtate, Right and Title of the Feoffees ſhall go tothe Uſes, therefoze no⸗ 
thing remaineth in the Feoffees, but all by Authozity of Parliament adjudged 
to be in Ceſtuy que Uſe, which is the higheſt Judgment that can be given in any 
Court, and the wozds (Stand and be ſeiſed at any time) refer as well tothe fu- 
ture, as pzeſent Uſes, and the Statute intended as well to help the Uſes 
which ſhall be upon any Contingent, as thoſe which are at pzeſent, foz a fu- 
ture 02 contingent Uſe is to be ſaid an Uſe, accozding to its nature oz qualicy, 
and it ſhall be executed acco2ding to its quality when it happen Andthe wozds 
are, that the Eſtate which was in the Feoffee ſhall be in Ceſtuy que Uſe and 
not the Eſtate which is, and therefoze when the Uſe happeneth co be in an 
inſtant, the Eſtate which at the firſt Livery was in the Feoffee, to this Uſe, 
ſhall now be executed in Poſſeſſion co this contingent Uſe, albeit it ſelf was 
altogether executed (as J laid befoze) in the Uſes which were in Eſſe, and if 

ſo, it followeth that nothing which is done in the mean time by the Feoffee 
oz can be done by any other, can pꝛejudice oz hurt the Execution of this Uſe in 
Contingency when the Contingency happen. - 


And 
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And foz the Caſe of Brook, 30 H 8. it is plain in point, which is this, 

A Covenant with B. that it B. enfeoff him of three Acres of Land in D. 
that then the ſaid A. and his Heirs, and all others ſeiſed of ſuch Lands (hall 
ſtand thereof ſeiſed to the uſe of the ſaid B. and his Heirs, after which A, en- 
feoffed a Stranger of this Land, after which B. enfeoffed the ſaid A, of the 
faid three Acres, now the Uſe ſhall be to the ſaid B. and his Heirs of the ſaid o- 
ther Land, for the Statute ſo Binds the Land to this Contingency when it hap- 

s, that by no means it can be defeated, and this is the cauſe that Leaſes made 

y force of Proviſoes compriſed in Aſſurances are good, and cannot be avoided, 

for the Intereſts to theſe Leaſes are wrought by the firſt Livery and the Statute, 

and therefore upon the matter, I conceive, that Judgment ought te be given for 
the Plaintiff, ; | 

Gawdy conceived that it is executed by the intent, but not by the letter of 
the Statute, foz the purpoſe was to remove all the Eſtate from the Feoffee, 
and to put in Ceſtuy que Uſe wholly, to wit, in Poſſeſſion, to the Uſes which 
were in Eſſe, and in Alepance as to the Uſes which were to come and con- 
tingent 3 and now by the ſame Statute the Contingency of the Poſſeſſion hall 
go in Licence of the contingent Uſe, and now an Uſe limited to one fo life, 
with Remainder over to the Peirs of the Eody of 1. S. oz to the firlf Son of 
I. S. ſhall be in the ſame manner as if Land at this day had been letten to one 
fo life, with Remainder over to the Beirs of the Pody of J. S. oz to the firſt 
Don of 1. S. and not otherwiſe, foz the quality which he had in the Uſe, the 
>. (by the very letter of the Statute) he ſhall now have in the Poſſeſſion 

Eſtate of the Land, and the Dtatute is not to undo anp Uſe, but to tranſ- 
fer an Eſtate in the Land to the Uſe. | 

But he ſaid, That by the Feoffment made to Chziſtopher, the contingent Re- 
mainder which was deveſted in ®trechley and John Chudleigh depending upon 
the Eſtate which Sir John Saintleger and his Co-feoffees had for the life of 
Chriſtopher, is utterly gone and deſtroyed in the ſame manner, as where a Leaſe 
is made for life, the Remainder to the right Heirs of J. B. or to the Heirs of the 
Body of J. ©. if the Tenant for life dies, or aliens, whereby he makes a Forfei- 
ture, and determines his Eſtate in the life of the ſaid J. S. his Heir ſhall never have 
the Land by the Remainder afterwards, becauſe he was not in Eſſe, as an Heir 
at the time when the Eſtate ended, for there cannot be a Remainder out a 
particular Eſtate, neither can it ſtand or be preſerved. 

And as in this Caſe without a particular Eſtate of Free-hold, a Remainder can- 
not be, no more in the Caſe now in queſtion, being now become by means of the 
Statute, as if it had been an Eſtate executed in Poſſeſſion 3 and for this cauſe only 
he conceived, that Judgment ought to be given againſt the Plaintiff. 

And Clench agr&d with this Opinion in all, and both of them agred, if 
there be none to take the Uſe accozding to the Limitation at the time, when 
it falleth co be in Poſſeſſion, that he ſhall never take it, although it happen 
to be in Eſſe afterwards, 

Clark laid, that Uſes were not at Common Law, but grew by ſufferance of 
time, as appeareth by the words of the Statute it ſelf, and the miſchief and ſub- 
tilty which was before this Statute was not in the Fine, Feoffment, or other Aſſu- 
rances of Land, but by means of the Uſes limited thereupon, contrary that which 
was uſed in the ancient courſe of the Common Law, and the Statute was made to 
reduce the Common Law to its ancient force and courſe, and therefore cught to 
conceive ſuch a Conſtruction, as may agree with the purpoſe of the Makers of the 
Statute, and therefore the beſt Conſtruction of this Statute is, not to execute 
other manner of Uſes, but in ſome Caſes to extinguiſh them, as where it is ſuch, 
as will make the Caſe in as ill, or worſe condition than it was before the making 
of the Statute, 
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It hath been agreed by all, that the Statute doth not execute any Uſe which 
was ſuſpended at the time of the making of the Statute, as by reaſon of a Diſſei- 
ſor, or the like happening before 3 and if it doth not execute the Uſe which is in 
ſuſpence for the Right which he had in the Uſe, how can it execute the Uſe which 
hath not any being? for in ſuch Caſes of Infants not born as here, until they be 
in Rerum natura, the Uſe cannot have any Being, 

And in the ſame manner in all Caſes where the, Uſe is not to riſe but upon 
a future Contingent : And what god ſhall this Statute do, if theſe leaping 
Uſes ſhall ariſe without being impeached : Nothing, but always nouriſh a 
Uiper in the Eoſom of the Law, which is quite againſt the intent of the Pas 
kers of the Statute. 

The Law was made to preſerve Peace amongſt the Subjects, and to aſſure their 
Poſſeſſions, as many other Statutes did, that were made about this time, as the 
Statutes of Fines, Wills, and others. But if the Expoſition of this Statute thall 
be as the other tide hath taken it, it will make the Confuſion which will happen 
thereupon intolerable, and much worſe than it was before the Statute was made, 
and (as Walſh ſaid) it no Aſſurance can be made to be forcible againſt a contin- 

ent Uſe, this will make it worſe than it was before. 

And he ſaid, that itwas not to be compared to the intereſt of Lands to begin at 
a time to come, nor to the Caſe where a Man deviſe that his Land ſhall be fold, 
in which Caſe, he ſhall not be impeached by any manner of Aſſurance, to be made 
in the mean time by the Heir, and the reaſon is, becauſe the Vendee takes by the 
Will under the Eltate of the Heir, and not by the Sale, and therefore upon the 
matter, he conceived that the Haintiff ought to be barred. 


eriam ſaid, That Uſes were at Common Law, and to prove it, he vouched 
24 h. 8. abridged in Bꝛok. And he ſaid, That there have been always Truſts, 
Ergo, uſes ab initio, but they had not ſuch eſtimation at the beginning as they 
have had by continuance of time, and ſoit was of Copy-holds : And theſe Uſes 
at Common Law bind but in privity according to the Truſt, but do not bind in 
the Poſſeſſion of him who cometh to the-Land in the Poſt : But now by the Sta- 
tute all Truſts are gone? and the Eſtate of the Land it (elf transferted to the Uſe, 
and now the Uſe guides the Land, and not the Land the Uſe. 

And the Statute did not intend to deſtroy any Uſe, but to bring it back to 
the Poſſeſſion, according to the courſe of the Common Law, and to avoid the 
Fraud. 

And as before the Statute the Uſe it ſelf in ſuch a Caſe of Contingency was in 
Obeyance for the time, ſo now the Eſtate it ſelf is in Obeyance by the Statute, 
which wills, that he (hall now have an Eſtate in the Land it ſelf, of ſuch a qua- 
lity as he had before in the Uſe 3 for the Statute puts all clearly out of the Feoffees, 
and it is'not inconvenient to have a Poſſeſſion ſo to a contingent Uſe, and if it had 
not been in the words of the Statute, yet (as hath been ſaid) it ſhall be ſo takeri 
by the intent of the Statute 3 for it never was the intent of the Makers of the Sta- 
tute todo wrong to any by means of the Statute; And therefore he put the Caſe 
of Cramner, who made a Feoffment to the uſe of himſclf for his life, and after 
his deceaſe to the uſe of his Executors for years, this Eſtate for years is not now 
veſted in any, becauſe a Man cannot have an Executor during his life, and yet it 
remains as in the cuſtody of the Law, until there are Executors to take it. 


And he ſaid, that the Caſe of the Lady Bꝛay was as ſtrong to prove the Caſe 
in queſtion, to be, as he takes it, which cannot be anſwered, for if (ſhe had married 
with the Lord Bꝛay by the Aſſent of the Council aſſigned for it, according to the 
Agreement, ſhe had taken an Eſtate by the Contingency, but in as much as ſhe 
did not do it, it was otherwiſe, 

And we are to conſider well, what we do in this Caſe, it is a Tree, the 


Branches whereof over-ſhadow all the Poſſeſſions of the Realm in effect, for 
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the Eſtates and Leaſes in manner of all ſtand upon thoſe Aſſurances to Ules, and 
to pull up ſuch a Tree by the Roots, is to put all the Realm in a Contuſion, and 
therefore if there be any miſchief therein, it is better to help it by Parliament, 
than to alter it by Judgment. And ſo upon the whole matter, I conceive that 
Judgment ought to be given for the Plaintiff. - 

Anderſon, That an Uſe was not at Common Law, tor the Common Law had 
no reſpect to it, but to the Feoffee, and it was the Perſon who by the Law had 
any thing to do in the Land, and not Ceftuy que Uſe, for he might puniſh Ces 
ſtuy que Uſe for his medling with the Land, and Ceſtup que Uſe had no Re- 
medy againſt him by no means; But by Subpama in the Court of Conſcience. 


And further, an Uſe being limited to another in Fe, no Uſe can be limi⸗ 
ted further thereupon foz any Eſtate. And it hach been well ſaid, that the 
letter of the Dtatute of 27 H. 8. did not tend to execute this Uſe which was 
not in Eſſe, and foz the intent thereof that it did not tend to execute any cons 
tingent Uſe until that ic happen, which is pꝛoved by the Caſe, that an Eſtate 
foz years being aſſigned over, oz granted to an Uſe, the Uſe of this is not ex⸗ 
ecuted by the Statute of 27 H. 8. as it was agreed about 27 Eliz. and what 
was the reaſon in the Caſe, but becauſe there was not any Seiſin in the Uſe, 
but only a Poſſeſſion to the Uſe 2 whereby the wozds of the Statute are much 
to be regarded, And here how can there be a Seiſin to the Uſe which is not 2 
it cannot be, and therefoze foz the like reaſon, as in the other Caſe, it is ne- 
ver executed, noz ſhall be removed by means of ſuch an Uſe, until it happens 
eth to be an Uſe in Eſſe. 

And foz Brent's Caſe, A have always taken the better Opinion to be, that 
the Wife cannot take in the Caſe foz the mean Diſturbance, notwithſtanding 
the Judgment which is entred thereupon, which was by Afſent of the Parties 
and given only upon a Default made after an Adjournment upon the Demur- 
rer,foz he ſaid, that he had viewed the Koll thereof on purpoſe;and if it be, that 
ſuch a contingent Uſe be not executed until it happeneth to be in Eſſe, here it 
appeareth, that by the Feoffment Chriſtopher is in of another Eſtate which 
was not ſubject to the Uſe, becauſe he is in by Fozfexure and Wzong made 
to this Eſtate, and therefoze not bound to the Uſe in Contingency, although 
he made it without Conſideration, and although he had notice of this contin⸗ 
gent Uſe, and therefoze this contingent Uſe utterly defeated befoze it had any 
Feing. 

But in all the Caſes put on the other ſide, it doth not appear that there 
was any thing done in di ſturbance of cheſe mediate Uſes befoze they happen⸗ 
ed, and therefoze not to be compared to this Caſe, whereby he conceived that 
the Plaintiff ought to be barred. 

Popham ſaid, That in as much as the manner of Aſſurance made by Sir Ris 
chard Chudleigh may ſeem ſtrange, and in ſome manner to- touch the Reputation 
of the aid Sir Richard (who was a grave and honeſt Gentleman) to thoſe who 
har it, and do not know the reaſon why he did it, which I remember to be 
this as I have heard, to wit; That the (aid Chziſtopher had killed one Buller a 
Gentleman of good Reputation, whereupon he fled into France, and the ſaid Sir 
Richard doubting what would become of his Eſtate, it he ſhould die before he had 
ſetled his Land, and yet having a deſire to have power to undo the Aſſurance 
which he purpoſed to make, if he pleaſed, his Council then thought the beſt way 
to make and deviſe'the Aſſurance, ſo, that ſuch an Eſtate of Inheritance might 
thereby be in him, which could not deſcend to the (aid Chziſtopher, and yet 
ſuch, that he might thereby undo the Aſſurance made by the Recovery when he 
pleaſed, and yet ſuch alſo as (hould never take effect in any of the Iſſues of his 
other Wives, to the prejudice of his right Wives, becauſc he never had a purpoſe 
to marry with any of theſe Wives. 
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And to that which hath been touched by Periam, that this Limitation firſt 
made is a Fee · ſimple in Sir Richard, J conceive clearly the contrary, Foz if it 
ſhould be ſo, then no Uſe could be limited over upon this F&e-ſimple, as hath 
bien ſaid befoze, and therefoze all the Remainder of the Caſe had bien to no 
end; but he ſaid, that it was an Eſtate⸗tail ſpecial in it Richard, and denied 
the Opinion of Ayſcough taken ſo in 20 H. s. and this by reaſon of the Stat. of 
Donis conditionalibus, which wills Quod voluntas donatoris ſecundum formam 
doni in charta doni manifeſte expreſſam de cztero obſervetur. And here it is 
erpzeſs, that the Heirs of Sir Richard begotten upon any of the ſaid Wives 
thall have the Land, and thereby it ſhall be underſtod chat his Peirs ſhall be 
intended by common Jutendment the Yeirs by him, To which Opinion 
Anderſon agred. 


And for the matter, Popham conceived clearly that there was not any ſuch 
Uſe at Common Law as we commonly call an Uſe, and yet he acknowledged 
there were always Truſts at Common Law,; hut every Truſt is not to be ſaid an 
Uſe : for none will doubt but that a Truſt may be, and is many times put in others 
at this day, as upon Purchaſes made in other Men's names, and Aſſurances alſo up- 
on Truſt, and yet we will not ſay that this is an Uſe, and without doubt ſuch 
Truſts were at Common Law, but not the Uſes aforeſaid, and the teaſon that mo- 
ved him to take the Law to be ſo, was, that he had not ſeen any ancient Record, 
Statute, or Book of Law, nor any Writing before the time of E. 3. which made 
any mention of this word Uſe; and if it had been at Common Law, without 
doubt (as they (aid) ſome mention would have been made thereof. The reaſons 
which are alledged in 27 H. 8. and in the Caſe vouched 24 H. 8. that a Truit was 
at Common Law is, by the one of them the Cauſa Patrimonii pꝛælocuti, which 
(as they pretend) ought to prove that there was a Truſt at Common Law. 


And the other the Statute of Parlbzivge, that the Lord in Caſe of Wards 
againſt Feoffments made by Colluſion, which Feoffments (they alledge) prove 
that a Truſt then was. 


To which it was ſaid, that the Gift made by a Woman to another, to the in- 
tent that he ſhall marry her, hath in it a Condition more properly implied, to wit, 
that if he does not marry her, that ſhe ſhall have her Land back again, for which 
the Common Law gives her Remedy by the Action aforeſaid, for if it had been but a 
Truſt, no Remedy had been by the Common Law. 


And for the Statute of Marlbzidge the contrary thereunto is manifeſtly proved, 
for the Statute ſpeaks but of Feoffments made to Heirs Apparent or upon Conditi- 
on, or to the intent to enfeoff the Heir at his full Age, or the like, in which Caſes 
the Uſe always goes with the Poſſeſſions, and is not to the Feoffor : And the Sta- 
tute of 4 H. 7. was made in vain, which gives the Wardſhip of Ceſtuy que uſe 
where no Will is declared, which had not been needful if Feoffments within the 
Statute of Parlbzidge had been ſaid to have been to Wes. 


And without doubt if thoſe who made the Statute of Parlbzivge had then had 
knowledge of theſe Feoffments to Uſes which were ſo miſchievous, and more than 
the other Feoffments by Colluſion, they then would have provided Remedy for 
theſe Caſes of Uſes. 


Alſo the Statute de Religioſis ordains that Nec arte, nec ingenio, Lands ſhaH 
not be conveyed in Poztmain, and thereby it was conceived that a full Proviſion 
had been made againſt theſe Poztnining, and yet in 15 K. 2, Proviſion was 
made againſt Uſes conveyed in Poztmain to Religious br other Corporations of 
which they took the Profits. 4 
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And without doubt choſe who were fo p2eriſe in the making of the Statute 
of Religioſis againſt Mortmains, would alſo have made Pzoviſion foz the Ules 
if they had then been known. 

But to clear this Point, without all controverſie the Statute it ſelf of Uſes, 


27 H. 8. makes it plain, which ſaith erpzeſly that by che Common Taw of 


the Realm, Lands oz Tenements ought not to paſs from one to another, with- 
out ſolemn Livery,matter of Recozd,02 Wziting,and that thele Feoffments to 
Uſes were Erroꝛs uſed and accuſtomed within the Realm, co the Subverſion 
of the ancient Laws; therefoze it ſtands not with the ancient Common Law 
of the Realm, as all che Parliament tok it, which is moze to be-regarde$ 
than any Bok vouched. But ſ& how, and when they began and crept in at 
Common Law, and it ſhall be eaſily perceived (as it hach been well ſaid bp 
ſome of thoſe who argued to this Point at the beginning) that they began by 
two means, to wit, by Fraud, and by Fear. And he laid, that the firſt Bok 
which he had ſeen in all the Boks of the Law, which tend to an Uſe, is the 
Caſe of 8 Aſſiſe, which makes mention that the Conuſee of a Fine cntred ins 
to the Land in the Right of another, which is to be taken to another's Uſe. 
And in the Quadrageſſimas of Edw. 3. mention is mape of the Feoffees of the 
Lozd Burglaſh, who ſued to the King by Petition, and by the Statute of 50 E. 
3. cap. 6; mention is made that divers gave their Lands to their Friends to 
have the P2ofits, and afterwards fled to p2ivileged places, and lived there to 
the hindzance of their Creditozs; And therefoze it was pꝛovided that in ſuch 
a Caſe Execution ſhall be made, as if no ſuch Aſſurance had been made. And 
by 2 R. 2. theſe are called Feoffments to Uſes, and made by Craft to deceive 
Credito2s, and there is the firſt mention which is made in any Statute of the 
Moꝛd (Uſe: ) So Fraud hath been always the chief foundation of theſe Uſes ; 
yet in time they began to have ſome Credit in the Law. And this was when 
Pen law that the Court of Conſcience gave Remedy in theſe Caſes againſt 
ſuch who had not the Conſcience themſelves toperfozm the Truſt put in them, 
and to take awap the danger which happened to an infinite number of god 
Subjects, upon the Garboyls which happened between the time of E. 3. and 
that of King 4.7. cauſed that in effec, all the Poſſeſſions of the Realm were 
put in Feoftments to Uſes, And the firſt Caſe in the Law which ſpeaks of 
this wozd (Uſe) which he ever ſaw was (as he laid) in 5 H. 4. And the like 
Caſe by Gaſcoign, 7 H. 4. no Remedy is given by the Law foz Ceſtuy que uſe, 
and afterwards it crept into the Law as appeareth, pet as an CTrroz of long 
time uſed : And if befoze the Statute of 27 H. 8. a Leaſe had been made foz 
life, the Kemainder in Fee to the uſe of B. foz life, the Kemainder to the 
uſe of the firſt Son of the ſaid B. and ſo further as here: 


If the Tenant for life had made a Feoffment in Fee to a Stranger, and had not 
given the Stranger notice of the Uſe, and all this were without Conſideration, 
and afterwards he in the Remainder in Fee to the Uſe had releaſed all his Right to 
the ſaid Stranger, every one of them had been hereby without Remedy for their 
uſes : Were the Son of B. bozn befoze oz after this Mzong done: So if it 
were at Common Law befoze this Statute as hath been well ſaid, and che 
Law being ſo befoze this Statute, then he ſaid it was to be ſeen what was to 
be done in che Cale after the Statute, which will ſtand altogether upon this, 
what will become of theſe contingent Uſes to the Dans not bozn at the time 
of the ſaid Feoffment made by Dir John Saintleger and his Co-feoffees, by this 
Statute of 27 H. 8. and it ſeems to him clearly that no Poſſeſſion is erecuted 
e Uſe by this Statute, until it comes in Being; and that as 
the Caſe is here and in ſome other ſpecial Caſes it ſhall never be executed: 
And one cauſe why ſuch a contingent Uſe ſhall not be executed, is, becauſe ic 
doth not ſtand with the letter of the Law, but rather is againſt the letter. 
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Another Canſe is, becaule. it is utterly againſt the intent of the Lawtoer- 
ecute it, as the Caſe is here. Jt doth not ſtand with the letter of the Statute, 
foz this is, Where any Pexſon or Perſons ſtand ſeiſed to the uſe of any other Per- 
ſon or Perſons, t. And it is clear that none can ſtand ſeiſed to the uſe of' (ini 
who is not, neither can he who is not in rerum natura have any Uſe , therefoze 
the Caſe here doth not ſtand with the letter of the Statnte to be now executed. 

And further, the woꝛds following are, that in every ſuch Caſe, every Perſori 

who hath ſuch an Uſe in Fee-fimple, Fee-tail, for life, for years, ct. or other- 
wiſe in Remainder or Reverſion ſhall ſtand hereafter ſeiſed and adjudged in lawful 
Eſtate and Poſſeſſion of the Lands, c. of ſuch an Eſtate as he had in the Uſe : 
The woꝛds then in the Statute being fo pzecile as they ſtand, to wit, that in 
ſuch Caſe he who hath ſuch an Uſe ſhall have the Poſſeſſion erecuted of ſuch 
an Eſtate as he had in the Uſe, excludes all other who are not in it, to have it 
to be executed until that they happen to be in the ſame Caſe as of that which 
the Statute ſpeaks. And if they had intended to have the Poſſeffion to be er- 
ecuted and transferred from the Feoffes to theſe contingent Uſes, they would 
have made ſome mention thereof as well as they did of Reverſions and Re- 
mainders, and they did not leave there, but mention this again, to wit, that 
the Eſtate, Right, Title and Poſſeſſions which was in ſuch Perſon oz Per⸗ 
ſons which were ſeiſed to the uſe of any ſuch Perſon oz Perſons, ſhall be here⸗ 
after clearly adjudged in him, oz thoſe that had oz have ſuch Uſe accozding to 
ſuch quality, manner, fozm and condition as he had befoze. the Uſe which was 
in them, by which ic appeareth plainly, that the Night and Poſſeſſion of the 
Feoffe ſhall not be veſted in oz to any, until that he hath the the Uſe it ſelf ; 
foz it is ſaid, that it ſhall be in him, therefoze they ought to have ſomething 
in the Uſe by the very expꝛels Letter of the Statute, befoze any thing of the 
Poſſeſſion ſhall be executed oz transferred by this Dtatute from the Feoff& to 
Ceſtuy que uſe : And how can this be laid to be within the letter of the Sta- 
tute, which hath ſo many and ſo p2eciſe wo2ds and bzanches againſt it. And 
therefo2e it is clear, that if the Feoffi to Uſe were ſeiſed at the time of ma⸗ 
king of this Statute, that the Uſe ſhall not be executed by this Statute, uns 
til thete be a Regreſs made by the Feoff®, oz in his Right to revive the foz⸗ 
mer Uſe, and it hav been out of the letter of the Statute. 

Eut to this J ſay, that how pꝛetiſe ſoever the Letter is againſt the Erecu- 
tion of theſe contingent Uſes, the intent thereof is yet moze ſtrong and pze- 
tile againſt them, which J will pꝛove tleatly by the Statute it ſelf, which is 
of greatet Authority chan the particular Opinion oz Conceit of any Judge 
whornfoever; fo it is the Judgment of all the Judges, and all the Realm alſo 
which outcht to bind all, and to whith all ought to give Credit. And to take 
the intent, the Statute was full that it was made (as is reherſed) foz the DiC- 
inhetilon which befoze was to trite Veirs ; ſoz the vefec which befoze was in 
the allurance of Purthales, fo2 the Pilchieſs, in regard befoze Men did not 
know (by reaſon of theſe Uſes) againſt whom to hing their Actions torecover 
their Nights. To avoid Perjuty that it ſhould not be ſo common as it was, 
by reafon of che maintenance and luppoꝛt of theſe ferret Uſes, foz the reltefof 
the Ming and other Lo2ds, as to their Eſcheats, Fozkeitutes, Wardſhips, 
Releaſes, and the like, fo2 the mifchief which befoze happened to Tenants 
by the Coutteſte, and in Dower, by reafon of theſe Eſtates in Uſe ; and final- 
ly foz the great Jnconveniences which happened by reaſon of them, to the 
great trouble and unquiet of the People: Theſe were the great miſchieſs 
that wete befoze the making of the Statute, and thefe were che things foz 
which the Beatute intended to pꝛovide Remedy, and if the Expoſicion ſhall be 
as hath b&h oft the other fide, theſe milchtels ſhall de on every part moze mil⸗ 
thievdus by much, than it was beloze the making of the Statuce, and that in 
fuch a manner, that it ſhall be inipoſſible to help any of chem but by Par- 
liament; whereas always the god and true Conftruction of a Statute — to 
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conſtrain it, fo that it ſhall give Remedy to the miſchief which was befoze, 
and not to make it moze miſchievous, and therefoze examine it by Parts. 

And as to the Dil⸗inheriſon of two Heirs, it appears now that by ſuch Ex⸗ 
poſition moze inconveniences will ariſe, and that in a moze dangerous degree 
than befoze the Dtatute 3 fo; befoze, foz the Uſe che Heir had his Remedy in 
Conſcience accozding to the Truſt, and he might have made a Diſpoſition of 
the Land it ſelf, by the Statute of R. 3. as an Owner, foz the advancement 
of his Wife and Childzen, and foz payment of his Debts, and the like. But 
as the Caſe is now uſed by means of theſe Perpetuities (as they are called) if 
the Expoſition of the other ſide ſhall hold place, the true Yeir ſhall not only 
be continually in danger toloſe his Inheritance, but by them the very Bowels 
of Nature it ſelf ſhall come to be divided, and as w2ent in pieces, foz by rea- 
ſon of theſe the Inheritants themſelves cannot make any competent Pꝛoviſi⸗ 
on foz the Advancement of their Wives, Daughters, oz youngeſt Sons, as 
every one accozding to the fourſe of Nature ought to do, noz by reaſon of this 
can he redem himſelf if he were taken Pziſoner : And this will make Dilo⸗ 
bedience in Childzen to their Parents, when they ſee thgt chey ſhall have their 
Patrimony againſt their Will, whereby ſuch Childzen often times become 
unnatural and diſſolute, of which J in my time have ſ&n many unnatural, 
dangerous and fearful Conſequences, not convenient to be ſpoken ok. And 
it ſtays not there, but it cauſeth moztal debate (as to Blod) between Cougu 
and Couſin, Bꝛother and Bzother, and not ſo only, but between the Father 
himſelf and his Childzed, of which every one of us have ſeen the experience, 
foꝛ the one ought to be as a watch upon the other, to ſee when any thing hap⸗ 
pen to be done, to give him advantage to diſ-inherit the very true Owner. 


And Iſay, that it is impoſſible that any can keep his ——— which hath 
them tied with theſe Perpetuities, if the Expoſition of the Statute ſhould hold 
place which the other ſide hath made. And J affirm pzeciſely, that there is 
not any one in England who hath had ſuch Poſſeſſions ſo bound by Deſcent of 
Inheritance by five years of any value, but that he hath loſt all, oz part of his 
ſaid Land at this time, let him be never ſo pzeciſe in making his Aſſurances, 
and pet he is not ſure to have one skilful in the Law always at his Elbow 
when he is to meddle with his Land, And therefvze J put but this Caſe. 


One who hath ſuch a Perpetuity with power to make Leaſes, rendring the an- 
cient Rent, or more, hath two Farms, either of them of the ancient Rent of 20 f. 
a year, but the one is worth 60 l. a year, and the other but 20 l. theſe are in 
hand to be better together, rendring 53 8. 4. for both together, therefore he hath" 
loſt all, or part of his Land, according to that of which the Perpetuity is; ſo it 
is evident that it will happen to be more miſchievous in time to come, and there- 
fore by this Expoſition much more to the Diſ-inheriſon of the Heir, than it was 
before the making of this Statute. And which is more miſchievous, if a Feme 
putein happen to be in ſuch an Houſe who happen to have Children in Adultery, 
theſe Baſtards ſhall have the Land againſt the Will of the Father, to the utter diſ- 
inheriſon of the true Heirs, and againſt the intent of him who made the Limitati- 
on, by which we may ſee the juſt Judgment of God upon theſe: who attempt by 

Humane Policy to circumvent the Divine Providence of God for the time to come; 
and of this alſo I have ſeen an Example. 


And now to the Miſchief, that Men do not know againſt whom to briog 
their Actions to ſue for their Rights, and it is clear, that now by ſuch an Ex- 
poſition they ſhall be now in much worſe Condition than they were before, 
for before the Action was given againſt him who received the Profits, which 
is now gone by this Statute in the Caſes of Free-hold, and therefore if the o- 
ther Expoſition ſhall hold place, it is clear that until the Statute of 13 Cliz, 

Men 
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Men might have been by means of this Statute put out of all Remedy to recover 
their Rights by any manner of Action, as ſome put it in practice, as to make 
Feoffments to the uſe of the Feoffor, and his Heirs, until any intend to bring an 
Action againſt him for this Land, and then over to others upon the like Limita- 
tion, with a Proviſo to make it void at his pleaſure, and the like, and what miſ- 
chief ſhall then be for the time upon ſuch an Expoſition ? ſuch, that Juſtice there- 
by cannot be done to the Subject; and what an abſurdity (hall it be to (ay, that 
ſuch an Expoſition can ſtand with the intent of the Makers of the Law ? 


And to that which hath been argued on the other ſide, and firſt to that which 
was ſaid by Walmſley, That the Right, Eſtate and Poſſeſſion is wholly out of 
the Feoffee, and veſted to the Uſes, which have their Being by the Statute, and 
that upon the Contingents happening, their Eſtates uncouple and give place tothe 
contingent Uſe then executed, and that the Execution thereof ſhall be by a Poſ- 
ſeſſion drawn to it out of the Poſſeſſion which was before executed by the Statute 
in another: I ſay, that this Statute can by no means have ſuch an Expolition, for 
this is as much as to ſay, that an Uſe may ariſe upon an Uſe, contrary to what is 
adjudged, 36 H. 8. That a Bargain and Sale by a Decd indented, and enrolled, 
cannot be at this day of Land to one, to the Uſe of another. 


And if a Man enſeoff another to the uſe of J. ©. and his Heirs, and if J. N. pay 
ſuch a ſum, that then the ſaid J. ©, and his Heirs (hall be ſeiſed of the ſame Land 
to the uſe of the ſaid J. N. and the Heirs of his Body: J. N. pays the Money, 
yet the Uſe doth not riſe out of the Poſſeſſion of the ſaid J. O. But it it had been, 
that upon the payment the firſt Feoffee and his Heirs ſhall ſtand ſeiſed to the uſe 
of the ſaid J. N. and the Heirs of his Body, it ſhall be otherwiſe 3 therefore ſome- 
thing remains to the firſt Feoffee in the Judgment of the Law. 


And I remember, that when I was a Counſellor at Law in the time of the Lord 
Dyer, where a Feoffment was made to the uſe of one for life, with Remainders 
over, with reſtraint to alien, and with power given to Tenant for life to make 
Leaſes for one and twenty years, or three Lives, it was much doubted whether 
this power ſo limited to him without words in the Aſſurance that the Feoffee and 
his Heirs ſhall ſtand ſeiſed to theſe Uſes, ſhall be good to make ſuch Leaſes, or not? 
And therefore ſuppoſe that a Man bargains and ſells Land to one for his life by 
Deed indented and enrolled, and make therein a Pꝛoviſo, that the Tenant for 
life may make ſuch Leaſes, this is to no purpoſe as to power to make a Leaſe, but 
the ſtrongeſt Caſe which he put was, that of 30 H. 8. which I agreed to be Law, 
as it is there put, whether it were before or after the Statute of 27 H. 8. for it is 
not there put that the Feoffment was made upon any Conſideration to the Stran- 

er, in which Caſe, although he had no notice of the firſt Covenant, yet in ſuch 
a Caſe he hall take the Poſſeſſion ſubject to the Uſe, to which it was bound by 
the preſent Covenant: But it you conſider the Caſe well, you (hall fee that it was 
a Caſe before the Statute, for it followeth preſently in the ſame Caſe, that it is 
there ſaid, that it is not like the Caſe where the Feoffees in Uſe ſell the Land to 
one who hath no notice of the firſt Uſe, whereby it appeareth that it was a Caſe 
before the Statute, for otherwiſe there had been no cauſe to have ſpoken then of 
the Feoffees to an Uſe, and by the ſame it appeareth, if the Covenanter had bar- 
gained and fold the Land to another, the ſame Uſe had never riſen upon the Co- 
venant, and therefore it is clear againſt the Law, that the Poſſeſſion ſhall be bound 
with ſuch an Uſe in whoſoevers hand it comes. 


And to that which Periam ſaid, in the Caſe of theſe contingent Uſes, they 
fall now by the Statute be in the ſame degree, as if Land it ſelf had been ſo 
conveyed 3 and that now the Land ſhall be in Contingency inſtead of the Uſe, and 
that by ſuch manner it (hall be executed, and that by ſuch means all is utterly out 
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of the Feoffees, becauſe the Statute was made to determine all matter of Truſt to be 
hereafter repoſed in any Feoffee : this is well ſpoken, but not well proved; for 
as I have ſaid before, it is an Expoſition quite contrary to the letter and intention 
of the Law. And I agree, as hath been (aid, if there be none to take the Uſe at 
the time that it falleth to be in Poſſeſſion, according to the Limitation, that he ſhall 
never take it afterwards, no more of an Uſe upon the Statute than of an Uſe at 
Common Law: As if an Uſe be limitted for lite, the Remainder to the right Heirs 
of J. ©. if the Eſtate for life be determined in the life of J. B. the Remainder 
(hall never velt afterwards in the right Heirs of J. B. no more than if an Eſtate 
had been ſo made: But this makes tor me, to wit, that the Eſtate upon the Uſes 
executed by the Statute, ſhall be of the ſame condition as Eſtates in Poſſeſſion were 
at Common Law, and that they being executed ought alſo to be ſuch, of which 
the Common Law makes Allowance. 

And by way of Argument, Iagree for the time that it is, as hath been ſaid by 
them who maintain that an Uſe may be in ſuſpence, as to that which is an Uſe 
in its proper nature, for it is not properly (aid an Uſe, until that it be ſaid in Cle, 
to take the Protits themſelves : But I am to return this Argument againſt him 
who made it; for it it be ſo, the Uſe can never bg in ſuſpence, and it fo, it fol- 
lows that no Poſſelſian by means of any ſuch Uſe can be in ſuſpence, but ſtays 
where it was before to be executed when the Uſe happens to be in Being. 

But as to that, that a Reverſion or Remainder may be of that which we call an 
Uſe, fo alſo may ſuch an Uſe be in ſuſpence in the ſame manner as the Poſſeſſion 
it ſelf, but not otherwiſe, 


And as to Cramner's Caſe fozmerly put, the Law is ſo, becauſe nothing 
apveareth in the Caſe to be done, to the diſturbance of this contingent Uſe in 
the interim befoze it happen. But upon the Cale put of the Lady Bray, ups 
on which it hath ſo ſtrongly relied, it was thus. 


The Lord Bray made an Aſſurance of certain Lands, to the uſe of certain of 
his Council, until the Son of the ſaid Lord Bꝛap ſhould come to the age of 21 
years, for the Livelyhood of the ſaid Son, and of ſuch a Wife as he ſhall marry 
with the aſſent of the ſaid Council, and then to the uſe of the ſaid Son and of the 
ſaid Wife, and of the Heirs of the Body of the ſaid Son: The Father dies, the Son 
was become in Ward to the King, after which one of the ſaid Counſellors dies, 
the King grants over the Wardſhip of the ſaid Son, after which the ſaid Lord Wap 
by the aſſent of his Guardian, and of the ſurviving Counſelors marries the Daugh- 
ter of the then Earl of Shꝛewsburp, after which the Hushand aliens the Gme 
Land to one Eutler, and dies, and upon Action brought by the ſaid Lady againſt 
the ſaid Butler for the ſame Land, ſhe was barrcd by Judgment, and upon what 
reaſon ? becauſe ſhe was not a Perſon known when the Statute was made, which 
muſt be in every Caſe of a Freehold in Demeln, as well in caſe of an Uſe, as in 
caſe of a Poſſeſſion. 12 1, 6 

And therefoꝛe a Leaſe faz years, che Hemainder to the Beirs of J. S. then 
living, is not god, and the ſame Law of an Uſe. And ſo it was agr&d by 
all the Juſtices very lately in the Caſe of the Carl of Bedford, but in theſe 
Caſes it remaineth to the Feoffoz 3 and becauſe it doth not appear at che time 
of the Aſſurance who ſhall be the Wife of the ſaid Son, lo that chere was 
not any to take the pzelent Pe⸗ hold by name of the Wife of the Son, the 
takes nothing by the Aſſurance, but chis Reaſon makes faz our ſide 3 co wit, 
That if there were none to take the Free-hold in Demeſn from the Uſe, when it 
falleth, he ſhall never take it. | 

The other. Reaſon in this Caſe wag, becauſe ſhe was not married by the 
conſent of all che Counſellozs, foz that one was dead, noz accozding to the 
power given by the Agreement, but by the Authozity of the Guardian, that 
the power which the Father had upon his Son was ceaſed, 

| And 
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And Nota, That by a Diſſeiſin the.contingent Uſe may be diſturbed of his Ex- 


ecution 3 but there by the regreſs of the Feoffe oz his Heirs when the Con- 
tingent happen it may be revived to be executed : But by the Releaſe of the 
Feoffæ oz his Yeirs, the Contingent in ſuch a Caſe by Popham is barred of 
all poſſibility at any time to be executed, 

And to that which hath been ſaid, that the general and univerſal Aſſuran- 
ces of Pen thzoughout all che Realm at this day are by means of Uſes, any 
that it hall be a great deal of danger and inconvenience to dzaw them now in 
queſtion or doubt, and that it now trencheth upon all the Poſſeſſions of the 
Realm, and therefoze it ſhall be tw dangerous to pull up ſuch Tres by the 
Rots, the Bzanches whereof are ſuch, and ſo long ſpzead, that they over- 
ſhadow the whole Realm, 

Popham ſaid, That they were not utterly againſt Uſes, but only againſt thoſe, 
and this part of them which will not ſtand with the publick Weal ot the Realm, 
and which being executed ſhall make ſuch an Eſtate which cannot ſtand with 
Common Law of the Realm, or the true purport of the Statute 3 and therefore 
he ſaid, that it was but to prune and cut off the rotten and corrupt Branches ot 
this Tree, to wit, that thoſe which had nor their Subſtance from the true Sap, nor 
from the. ancient Law of the Realm, nor from the meaning of the Statute, and 
ſo to reduce the Tree to its Beauty and Perfection. | 


Che ſame Reaſon he ſaid, might have been made in the time of Edw. 4. 

againſt thoſe Arguments which were made to maintain the common Recove- 
ries to bar Eſtates Tail. But if ſuch a Reaſon had been then made, it would 
have been taken foz a bare Conceit and meer Trifle, and pet Uſes were never 
moze common than Cates Tail were between the Statute of Donis conditio- 
nalibus, and the ſaid time of E. 4. But the grave Judges then ſaw what great 
trouble happened amongſt the People by means of Intails, and what inlecu⸗ 
rity happened by means thereof to true Purchaſozs, foz whoſe ſecurity no- 
thing was befoze found (as we may ſee by our Boks) but collateral Marran⸗ 
ty, 02 infinite delay by Woucher 3 and thus did the Judges of this time lok 
molt deeply into it, whereupon, upon the very Rules of Law it was found 
that by common Recovery with Uouchers theſe Eſtates Tail might be bar⸗ 
red, which hath been great cauſe of muchquiet in the Landuntil this day, that 
now it to be ſo much troubled with the Caſes of Uſes, foz which it is 
allo n to pꝛovide a lawful Remedy. 
But he laid plainly, That if the Expoſition made on. the other ſide (hal) take 
place, it will bring in with it ſo many miſchiefs and inconveniences to the uni- 
verſa] diſquiet of the Realm, that it will caſt the whole Commonwealth into a 
Sea of Troubles, and endanger it with utter confuſion and drowning. 

And to that which was ſaid, That a Remainder tothe right Heirs of J. B. or 
to the Heirs of the Body of J. ©. or to the firſt Son, as here are, fo in the cuſtody 
of the Law that they cannot be drawn out, and that therefore no Forfeiture can 
be made by the Feoffment made by him who hath the particular Eſtate, 

Co that he-ſaid, That a. Diſſeiſin made to the particular Eſtate for life draws 
out ſuch Remainders to the right Heirs, as is proved expreſly by 3 H. 6. where 
it is holden, that a Collateral Warranty bars ſuch a Remainder in Obeyance after 
a Diſſeiſin. 

And by Gaſcoigne, 7 H. 4: If ſuch a Tenant for life makes a Feoffment in Fee, 
it isa Forfeiture, but he conceived that in the life time of J. D. none can enter 
far it, but this is not Law; and when by the Feoffment the particular Eſtate is 
quite gone in Poſſeſſion, and in Right alſo, the Remainder ſhall never take effect, 
by the very Rules of Littleton, 

And by 27 H. 7. which is, That the Remainder cannot be, unleſs there be 
an Eſtate upon which it may have dependency, which there it cannot 3 but in the 
Caſe of a Diſſeiſin made to a particular Eſtate, it is otherwiſe, becauſe _ the 
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Eſtate remains in Right. And to ſay that it (hall not be a Forteiture, becauſe the 
Feoffment was made to Chziftopher, who then had the Fee- ſimple which was li- 
mited to the right Heirs of Sir Richard Chuvleigh, this is not ſo, for by 41 C. 3. 
The Tenant for life himſelf, who alſo had a Remainder in Fee-fimple in himſelf, - 
depending upon a mean Eſtate Tail in another made a Feoffment, and by it com- 
mitted a Forfeiture to him in the Remainder in Tail. 

But if Tenant for Life, Remainder in Tail, Remainder in Fee, enfeoff him in 
the Remainder in Tail, this is a Surrender of his Eſtate for the immediate Eſtate 
which was in him; whereupon this Term, Judgment, was given in the King's 
Bench tor Fraine the Defendant, againſt Dillon who was Plaintiff, And it is 
entred, Hill, 31 Cliz, Kot, 65. 


— — 
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10, AT the Seſſions holden at Newgate preſently after this Term the Caſe was 
this; one Bapnes with another came in the night time to a Tavern in 
London to drink, and after they had drank, the ſaid Wapnes ſtole a Cup in 
which they drank in a Chamber of the ſame Houſe 3 the Owner of the ſaid Huulc, 
his Wife and Servants then being alſo in the Houſe, and the Cup being the Own- 
Burglary. er's of the ſaid Tavern, whereupon he was indicted and committed, and this 
matter appeared in the Indictment, and agreed by Popham, Anderſon and Pe- 
riam, with the Recorder and Serjeaiits at Law then being there, that this was 
not Burglary, and yet it was ſuch a Robbery, whereby he was ouſted of the bene- 
fit of his Clergy by the Statute of 5 E. 6, cap, 9. and was hanged. 


11. AN D at the Seſſions then next enſuing then holden, upon one who had 
f ſtolen a Silver Baſon and Ewer of the then Biſhop of Moꝛzceſter, and 
Sale made openly in the day in a Scrivener's Shop in London to a Stranger, the 
Queſtion was demanded of the Court whether the Property were changed by this 
Sale, ſo that the Biſhop ſhall not have his Plate again, becauſe it was alledged that 
they preſcribed that every one of their Shops in London are good Markets overt 
through all London every day in the Week but Sunday; But agreed by Pop- 
in which caſe ham, Egerton, Anderſon, B2ian, and others skilful in the Law then being there, 
Shops in Lon- that ſuch a general Cuſtom is not good, and that this Sale made there, albeit it 
don are Mar- 4 Were openly in the Shop, ſo that every one paſſing by might ſee, it (hall not bind 
— aud the Property as it ſhall do in Market overt; for a Scrivefier's and Cutler's Shop, 
or the like, is not proper for the Sale of Plate, nor a place to which men will go 

to ſeek for ſuch a thing loſt or ſtole 3 But a Gold- ſmith's Shop is the proper 
for it, as the Draper's Shop is for Woollen Cloth, or the Mercer's Shop for Silk, 
and the like: and to ſuch Men will go to ſeek for things of the like nature that 

are loſt or ſtollen, and not to a Scriveners Shop, or the like. 

And they agreed alſo that a private Sale made in the Shops which are proper to 
the nature of the thing ſold, ſo that the Paſſers by cannot in Reaſon ſee it in their 


paſſage, cannot bind, for Reaſon (upon which the Law is founded) will not ad- 
mit any ſuch Cuſtom, 
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Hill. 37 Elz. in the King i Bench. 
Weſtby verſas Skinner and Catcher. * 


1. I Debt by Titus Weſtby Plaintiff, againſt Thomas Skinner and John 
Catcher, late Sheriffs of London, Defendants, foz 440 1. upon Nihil 
debet pleaded, and a ſpecial Uerdict found, the Caſe appeared to be this, to 
wit, One Anthony Buſtard with others, were bound in a Recognizance in the 
nature of a Statutc-ſtaple of 440 l. to the Plaintiff, whereupon the Plaintiff ſued 
Execution out of the Chancery againſt the ſaid Anthony and the others that 
were bound with him for the Bodies, Goods and Lands of the ſaid Obligors 
which Writ of Execution was delivered to the ſaid Defendants the 8th day of 
September, 30 Cliz. the Defendants then being Sheriffs of London, and the 
ſaid Anthony being then in Newgate in Execution, in the Cuſtody of the (aid 
efendants for 240 l. at the Suit of one Robert Deighton, and that afterwards, 
to wit, the 2oth day of October in the ſame year the (aid Defendants were diſ- 
charged and removed from their {aid Offices, and Hugh Offelep and Richard 
@altonſtall were then made Sheriffs of London, and that the ſaid Anthony bcing 
in Execution for the one and the other Debt, the ſaid Detendant the ſaid 2oth 
day of October by Indenture delivered the ſaid Anthony to the ſaid new Sheritfs 
in Execution for the aid Debt of the faid Robert Deighton, not giving them any 
notice of the ſaid Execution made for the Plaintiff, and ſuffered the ſaid Antho- 
ny to go at large: And whether the Defendants ſhall be charged foz this El⸗ 
cape was the queſtion, 

And the Eſcape was alledged by the Declaration to be ſuffered by the ſaid 
Defendants the laid 2oth day of October, 30 Eliz. and it was moved by Tan- 
field, that the new Sheriffs ought to take notice of their P2iſoners remaining 
in the Goal, at their coming into their Dffice, at their peril, and ought to en- 
quire and ſearch foʒ the Cauſes that they then were in Cuſtody, and not to de- 
liver them of their own head without due courſe of Law. 

And he put the Caſe, Chat if the old Sheriff had been dead, in the mean 
time befoze the new Sheriffs had been made, ſhall this be an ercuſe to the new 
Sheriffs that they had no notice foʒ what cauſe this Anthony had been in Pꝛi⸗ 
ſon, if they ſuffer him to eſcape 2 And he ſaid that it ſhall not, no moze here; 
but per Curiam the new Sheriff ſhall not be charged with this Eſcape, as to 
the 440 l. of which they had no notice; fo if this Caſe which was pꝛivate in 
the knowledge of the ancient Sheriff only upon a Mzit directed to them at the 
Suit of any Party, the new Sheriffs cannot by Jadentment have any know⸗ 
ledge, unleſs it be given to them by the old Sheriffs, to whom the Wit of 
Execution was directed and delivered. 

And the Caſe of one Dabridgecourt, who was Sheriff of Warwick, and 
had one in Execution whom he kept in a p2ivate Pziſon by himſelf, foz all his 
Executions in the Town of Warwick; and when he was diſcharged of his Df- 
fice, and a new Sheriff made, Dabridgecourt ſaid to the new Sheriff, That he 
had ſuch an one in Execution in his Cuſtody, and offered to the faid Sheriff to 
put him in the Indenture ainongft his other Priſoners delivered to the new She- 
riff, but would have had the ſaid old Sheriff to have ſent for the ſaid new Sheriff 
to have taken him-into his Cuſtody, but the new Sheriff refuſed to receive him, 
unleſs Dabzidgecourt would deliver him into the common Goal of the County, 
which was in the Town of Warwick, whereupon afterwards the Priſoner eſca- 
ped : And Dabridgecourt was charged with this Eſcape, and not the new She- 
riff, foz he is not compellable to take the P2iſoners of the Delivery of the old 
Sheriff, but in the common Goal of the County, and the old Sheriff remains 
chargeable with the Pꝛiſoner, until he be lawfully diſcharged of him, and if 
the Sheriff dies, the Party ſhall be rather at a p2ejudice, than the new ww 
riff, 
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riff, without Cauſe charged with him, And in ſuch a Caſe the Party who 
ſued the Execution may help himſelf,to wit, by the remanding of the Body by 
rpus cum cauſa, whereby he may be bzought to be duly in Execution, and 
— a due Officer. 
And Anderſon, Periam, and other Juſtices were alſo of Opinion, that the 
ſaid Skinner and Catcher are to be charged with the Eſcape in the pꝛincipal 
Caſe, whereupon Judgment was given foz the Plaintiff, which was entre, 
Hill. 34 Eliz. Rot. 169. in the B. R. 


Fulwood verſus Ward. 


2. I N a zit of Annuity bzought in the Common Pleas by George Ful- 
wood Plaintiff, againſt William Ward Defendant, the Caſe was thus. 

The Queen was ſeiſed of a Barn and Tithes of Sttetton, in the County of 
Staffozd, for the life of the Lord Paget, and being ſo ſeiſed, demiſed it by 
Letters Patents, dated 21 June, 29 Cliz, to the ſaid TWilliam Ward for 21 
years, whereupon the ſaid Ward by Writing dated, 30 June, 29 Eliz. gran- 
ted to the ſaid Plaintiff an Aunuity or yearly Rent of 101, out of the ſaid Barn 
and Tithes for 1 5 years then next enſuing, payable yearly upon the 8th day of 
November, with Clauſe of Diſtreſs. The Lo2d Paget died the firſt day of 
March, 32 Eliz and foz the Arrearages after his death, the Plaintiff bzought 
this Mzit of Annuity, and foy the difficulty thereok in the Common Pleas, 
the Caſe came this Term to be argued befoze all the Juſtices and Warons at 
Serjeants Inn in Fleet-ſtreet, where it was agreed by Walmſley, Fennor and 
Owen, that the Annuity was gone by the Determination of his Eſtate in 
the Land who made the Gzant, foz they ſaid that pzeſently upon the Gzant 
made as befo2e it was a Rent-charge, foz by ſuch a Rent granted in Fe, the 
Fee ſhall be in his Peirs, albeit the Gzantee dies befoze any Election made; 
and ſuch a Kent is payable from the beginning at the Land, as appeareth by 
12 E. 4. 

Aub by Grant of Omnia, terras, tenementa, & hereditamenta, ſuch a Rent 
will paſs, ergo, it is a Rent-charge and not an Annuity until the Election 
made, and by the Determination thereof in the nature of a Rent, the Elecki⸗ 
on is gone, as by Babington and Martin, 9 H. 6. by the Recovery ot Land char⸗ 
ged with ſuch a Kent by elder Title, the Annuity is gone as it ſeems by their 
Opinion, and by them and by Littleton upon a Rent-charge granted with 
Proviſo, that he ſhall not charge the Perſon of the Gzancoz, it will erclure 
the Charge of the Perſon, which pꝛoves that the Land is charged Oziginally, 
and not the Perſon, foz otherwiſe the Proviſo would be void foz the Repugs 
nancy; And if ſo, whenſoever the Land is diſcharged, as by Purchaſe, Deſ- 
cent, oz the like, the Perſon thereby is alſo diſcharged, and cherefoze the 
Judgment here ſhall be, that the Plaintiff hall be barred, | 

Tut by the Chief Juſtices, chief Faron, and all the other Juſtices and Xa- 
rons, the Plaintiff ought to have Judgment in this Caſe to recover the An- 
nuity, foz the Law gives him at the beginning an Election to have it as a 
Rent oz an Annuity, which matter of Clecton ſhall not be taken from him, 
but by his own deed and folly, as in caſe where he purchaſe part of the Lany 
charged, in which caſe by his own Act he hath excluded himſelf of his Gleci- 
on. Fut if a Feoffee upon Condition grant a Rent-charge, and pzeſencly 
break the Condition, whereupon the Feoffoz re-enter, ſhall not the Feoffee 
be charged by Mzit of Annuity, ſurely it ſhall be againſt all reaſon that he 
by his own Act, without any follp of the Gzantee, ſhall exclude the Gzantee 
of his Eled ion which the Law gives at the beginning, 4 

And they denied the Opinion of 9 H. 6. to be Law; ut if the Diſſeiſs3 
grant a Kent-charge to the Diſſeiſee out of the Land which he = by — 
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Diſſeiſſn by his Ne⸗ entry, befoze the Annuity bzought, the Annuity is gone; 
fo2 this was his own Act, pet in effec all of them agreed, that Prima tacic, 
it hall be taken as a Rent-charge, of which the Wife ſhall be endowed, as 
hath been ſald, which paſs by Gzant of Omnia hereditamenta, and which is : 
papable at the Land 3 but the reaſon is, becauſe it is expzelly granted out of 

the Land, and alſo foz the pzeſumption of Law, that it is moze beneficial foz 

the Gꝛantee to have it in ſuch a degree, than in the other. But neither the 
pꝛeſumption of Law, noz the erpzels Ozant thereof as a Rent, ſhall not take 

away from the Gzantee the benefit of his Election, where no default was in 

him, but that upon his Elec ion he map make it to be otherwiſe, as ab initio. 

And therefoze by Popham, If a Rent-charge be granted in Tail, the Grantce 

may bring a Writ of Annuity, and thereby prejudice his Iſſue, becauſe that then 

jt (hall not be taken to be an Intail, but as a Fec- ſimple conditional, ab initio. 

And if a Termer for two years grant a Rent-charge in Fee, this as to the Land is 

but a Rent-charge for two years, and it he avow for it upon the Determination 

of the Term, the Rent is gone, but by way of Annuity it remains for ever, if it 

be granted for him and his Heirs, and Aſſets deſcend from him who granted it. 


And if a Rent-charge be granted in Fee, and doth not ſay for him and his 
Heirs, if the Grantee brings his Writ of Annuity, the Heir ſhall never be charged 
therewith, yet if he had taken it as a Rent-charge, the Land had becn charged 
with it in perpetuity. 0 

And by him the cauſe why the Proviſo that he ſhall not charge the Perſon of the 
Grantor upon the Grant of a Rent-charge is good, is, becauſe the Perſon is not 
expreſly charged by ſuch a Grant, but by Operation of Law. 

But in ſuch a Caſe, a Proviſo that he (hall not charge his Land is meerly void 
for the Repugnancy, becauſe there the Land is exprelly charged by preciſe words, 
and therefore if it be expreſly compriſed in ſuch a Grant, that the Grantee may 
charge the Land, or the Perſor of the Grantor, at his Election; provided then 
afterwards that he ſhall charge his Perſon, is not good, Cauſa patet. 


And all agreed, that upon a Rent granted upon equality of Partition, 02 foz 
allowance of Dower, oz foz recompence of a Title, an Annuity doth not lye, 
becauſe it is in ſatisfaction of a thing real, andtherefoze ſhall not fall toa mat⸗ 
ter perſonal, but always remains of the ſame nature as the thing foz which it 
is given, Aud afterwards the ſame Term Judgment was given in the Com- 
mon Bench, that the Plaintiff Gall recover, which is entred, &c. 

And in the ſame Caſe Clark vouched that it was repozted by Benloes in his 
ok of Repozts ; where a Rent was granted out of a Recozy by the Par - 
ſon who afterwards reſigned the Parſonage, that it was agreed in the Com⸗ 
mon Pleas in bis time, that pet a Mzit of Annuity lies againſt the Gzan- 
toʒ upon the lame Gant, to which all, who agreed on this part, agreed that 
it was Law, 3 
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3. 1 Treſpaſs bzonght by John Butler againſt Thomas Baker and Thomas 8 this Case 
Delves, fo; bzeaking his Cloſe, parcel of the Pannoz of Thoby, in the in cobe 3. Re- 
County of Eſſex, upon a ſpecial Uerdic, the Caſe was thus. port 33. 
William Barners the Father was ſeiſed in his Demeſn as of Fee, of the Man- 
nor of Hinton in the County of Gloceſter, holden of the King by Knights Ser- 
vice in Capite, and being ſo ſeiſed, after the Marriage had between William 
his Son and Heir Apparent, and Elizabeth the Daughter of Thomas Eden Elq; 
in conſideration of the ſame Marriage, and for the Joynture of the ſaid Eliza- 
beth, aſſured the ſaid Mannor of Yinton, to the uſe of the ſaid William the 
Son, \ 
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Son, and Elizabeth his Wife, and the Heirs of their two Bodies lawfully begutten 
and died by whoſe death the Reverſion alſo of the ſaid Mannors deſcended to 
the ſaid William the Son, whereby he was ſeiſed thereof accordingly, and being 
ſo ſeiſed, and alſo ſeiſed of the Mannor of Thobp, in his Demeſn as of Fee hol- 
den alſo of the Queen by Knights Service in Chief, and of certain Lands in Fob⸗ 
bing in the ſaid County of Eflex, which Land in Fobbing with the Mannor of 
Minton, were the full third part of the value of all the Land of the ſaid William 
the Son, and he made his Will in Writing, whereby he deviſed to his ſaid Wife 
Elizabeth his ſaid Mannor of Thoby for her life, in ſatisfaction of all her Joyn- 
ture and Dower, upon cundition, that if ſhe take to any other Joynture, that 
then the Deviſe to her (hall be void, and after her deceaſe he deviſed that the ſaid 
Mannor ſhall remain to Thomas his Son, and the Hcirs Males of his Body, and 
for default of ſuch Iſſue, the Remainder to Thomas, Brother of the ſaid Milli⸗ 
am, for his Life, the Remainder to his firlt, ſecond and third Son, and to the 
Heirs Males of their Bodies, and ſo to every other Iſſue Male of his Body; and 
for default of ſuch Iſſue, the Remainder to Leonard Tarners his Brother, and 
to the Heirs Males of his Body, the Remainder to Richard Barners and the Heirs 
Males of his Body, the Remainder to the right Heirs of the Deviſor : William 
the Son dies, having Iſſue Thomas his Son, and Gziſtell his Davehger, Wife to 
the ſaid Thomas Baker; the ſaid Elizabeth by Parol in Pais meved her Eſtate 
in the ſaid Mannor of Hinton, and after this entred into the ſaid Mannor of Tho⸗ 
by, after which the ſaid Elizabeth died, and Thomas the Son, and Thomas 
the Uncle died alſo without Iſſue Male, after which the ſaid Leonard took one 
Mary to Wife, and died, having Iſſue Anthony Earners, after which the faid 
Marp took the ſaid John Butler to Husband, and after this the ſaid Anthonp 
aſſigned to the ſaid Mary the ſaid Mannors of Thoby, in allowance for all her 
Dower, whereby the ſaid John Butler as in the Right of his Wife entred into 
the ſaid Mannor of Thoby, whereby the ſaid Thomas Delves by the Command- 
ment of the ſaid Eaker entred into the ſaid Cloſe, of which the Action is brought 
as in Right of the ſaid Gzilell ; and whether this Entry were lawſul oz not, 
was the Nueſtion, which was argued in the Court, in the time of the late 
Lozd Wray; and he, and Gawdy held ſtrongly that the Entry of the ſaid 
Delves was lawful, but Clench and Fennor held always the contrary, where- 
upon it was adjourned into the Exchequer Chamber, 


Fut they all agreed, that the Waiver made by the ſaid Elizabeth by Pa- 
rol in pais, was a ſufficient Waiver of her Eſtate in Hinton, and the rather, 
becauſe of the Statute of 27 H. 8. cap. 10. the wozds of which are; That if 
the Joynture be made after the Marriage, that then the Wife ſurviving her Huſ- 
band may after his death refuſe to take ſuch Joynture. . 

And now it was moved by Tanfield, that Judgment ought to be given ſoz 
the Plaintiff, foz by the Waiver of the Wife, the Inheritance of Hinton is 
now to be ſaid wholly in the Pugbanp ab initio, and therefoze that with Fob- 
bing being a whole third part of che whole Land which now is to be laid to be 
left co deſcend tothe Heir of the Deviſoz, as to Thoby ; is god foz the whole, 
and if ſo then no part thereof deſcends to Griſell, and therefoze the Entry of 
the laid Delves in her Right is w2ongful, - 

Coke Attoznep-general to the contrary, foz he ſaid, That it is to nb pur- 
peſe to conſider what Eſtate the Deviſor had in the Mannor of Hinton, by reaſon 
of this Waiver made by his Wife, ex poſt facto, after his death. Eut we are 
to ſee what Eſtate the Deviſoz had in it in the view of the Law, at the time 
of his death befoze the Waiver, and accozding to it the Law ſhall adjudge 
that he had power to make his Devile by means of the Statute 3 and at this 
time none can adjudge another Eſtate in him but joyntly with his Wife, of 
which Eſtate he had no power to make any Diſpoſition, oz to deviſe it, oz to 
leave it foz the third part to his Meir, foz the Statute which is an Expla- 
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natozy Law in this point) ſays, that he ought to be fole ſeiſed in ſucha Caſe, 
And further the Statute of 34 H. 8. at the end, is, that the Land which deſ- 


cends immediately from the Deviſoz ſhall be taken foz the third part, and 


this Land did not deſcend immediately, foz it ſurvived tothe Wife until he 
waived it, and therefoze this Land is not to be taken foz any third part, which 
the Statute purpoſed to have been left to the Heir, and therefoze ſo much 
ſhall be taken from Thoby as with Fobbin ſhall be a third part to deſcend, 
whereby Griſell the Heir hath god Right pet to part of Thoby, and therefoze 
the Entry of the ſaid Delves in her Right by Commandment of her Yusband 
not wrongful, 

Periam Chief Baron, Clench, Clark, Walmſley and Fennor, That now by 
reaſon of the Waiver in the Deviſoz ſhall be ſole ſeiſed ab initio, fo2 the ſaid 
Elizabeth might have had Dower thereof, if he would, as in the like Caſe it 
is adjudged in 17 E. 3.6. and therefoze a ſole Seiſin in the Pusband, and the 
Deſcent to the Heir in ſuch a Caſe upon the Waiver, ſhall take away the En⸗ 
try of him who hath Right to it. And therefoze the Cale now foz the Pan- 
noz of Hinton is within the very letter of the Statute, as well foz the ſole 
Seiſin which was in the Deviſoz, as foz the immeviage Deſcent which was 
from the Deviſoz to his Heir, and therefoze remains to the Beir foz a god 
third part of the Inheritance of the Deviſoz, by the very Letter of the Sta⸗ 
tute, and if the Letter had not helped it, pet it ſhall be helped by the purpozc 
and intent of the Þtatute, which ought to be liberally and favourably conſtru⸗ 
ed foz the benefit of the Subject, who befoze the Statute of Uſes might have 
diſpoſed of his whole Land by reaſon of Uſes by his Will, and the Statute 
of 27 H. 8. ercludes him thereof, and therefoze the Statute of 32 & 34 H. 8. 
are to be liberally expounded as to the Subject foz the two parts, and the ra⸗ 
ther becauſe it appeareth by the Pzeamble of the Statute of 32 H. 8. that it was 
made of the Liberality of the King, and becauſe that by 34 H. 8. it appears 
eth that it was made to the intent that the Subject ſhall take the advantage 
and benefit purpoſed by the King in the fozmer Statute, by all which ic ap⸗ 
peareth (as they ſaid) that the ſaid Statutes ſhall be liberally expounded foz 
the advantage of the Subject, and foz his benefit, and not ſo ſtrialy upon the 
letter of the Law as hath been moved; and ſo they concluded that Judgment 
ought to be given fo2 the Plaintiff, 

. Popham awd Anderſon the two Chief Juſtices, and all the other Juſtices 
and Barons held the contrary, and that Judgment ought to be given againſt 
the Plaintiff; and that by the very letter and purpozt of the Statutes of 32 
& 34 H. $. foz they ſaid, they are to conſider what Eſtate the Deviloz had in 
the Land at the time of this Deviſe made, without regard to that which might 
happen by matter Ex poſt facto upon the Deed of another: and ifit had been 
demanded of any appꝛiſed in the Law, at the time when che Will was made, 
what Eſtate the Deviſoz then had in the Pannoz of Hinton, none is ſo un- 
learned to ſay, that he had other Eſtate in it, then joyntly with his Wife x 
And if ſo, it follows that this Pannoz was then out of the letter and intenc 
of the Law, foz he was not then ſole ſeiſed thereof, noz ſeiſed in Co-parce- 
nary, nor in common, and by the wo2ds he ſhould be ole ſeiſed in Fee-ſimple, 
oz ſeiſed in Fee-ſimple in Co-parcenary, oz in common: Jt appeareth that 
the intent of the Statute was, that he ſhall have full power of himſelf, with- 
out the means 02 aid of another, to diſpoſe of the Land, of which he is by the 
Statute to make diſpoſition, oz to leave it to his Meir, and this he hath not 
foz the Pannoz of Hinton here. 

And further, the wozds of 32 H.8. are, That the Deviſoz hath full power 
at his Will and pleaſure to deviſe two parts of his Land ſo holden as here, 
and this is to be intended of ſuch Land of which he then had full power to 
make Diſpoſition, and chis he could not then do foz the Pannoz of Hinton. 
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And further the wozds of 34H. 8. are that the Diviſion foz the parts ſhall 
be made by the Deviſoz o Owner of the Land by his laft Mill in wziting, 
oz otherwile in wziting and in default thereof by Commiſſion, &c. And can 
any ſay with reaſon, that it was the intent of the Statute that be ſhall make 
the Diviſion of other Lands than of thoſe of which he then had full power to 
deviſe oꝛ to leave to his Heir without any future Accident to help him, oz.che 
mean of Anthony by matter Ex poſt facto; It is clear that Keaſon cannot 
maintain it. And the wozds following in the Act, which are, That the King 
ſhall take for his third part the Land which deſcended to the Heir of the Eſtate 
Tail, or of Fee- ſimple immediately after the death of the Deviſor, much enfazre 
the Opinion on this ſide, foz it cannot be ſaid upon the death befozeche Mai⸗ 
ver that this Mannoz of Hinton was immediately deſcended, ergo, it ought 
not to be taken fo2 the third part. 

And further, the woꝛds are, If the Lands immediately deſcended upon the 
death of the Deviſor, ct. do not amount to a full third part, that then the King 
may take into his hands ſo much of the other Lands of the Deviſor as may make 
a full third part, ct. whereby it is clear, that in this Caſe if the Wife had 
not waived her Cate fo2 ten years after the death of the Deviſoz, that foz 
all this time the Queen could not meddle with the, Pannoz of Hinton, and 
therefoze in the mean while ſhe might well have ſo much of the Bannoz of 
Thoby, which might well have made a full third part to her, and fo2 ſo much 
which Ge tok the Mill was always void, which ſhall never be altered noz 
made god by any Waiver Ex poſt facto. And although the Waiver of the 
Feme put the Inheritance entirely in the Deviſoz, and in his Heirs, in re 
lation to divers reſpecs, pet as to other reſpects he ſhall not be ſaid in them 
with ſuch Relation, and eſpecially upon the Statute in which we now are to 
reſpec the Power as it was in him at the time of his death, befoze this fu- 
ture Contingent. 

And by Popham, If the Expoſition on the other fide ſhall hold place upon the 
Statute, perhaps a Man ſhall not ſee by the ſpace of fix years, or more, atter the 
death of a Deviſor, how his Deviſc ſhall work: As a Feoffment in Fee is made to 
ID. and a Feme Covert, and their Heirs, of 10 l. Land holden by Knights 
Service in Capite, which J. ©. hath 20 1. Land in Fee fo holden alſo; J. &. 
makes a Devife of his 20 1, Land, the Husband lives 60 years afteg; none will 
oz can deny but that fo2 this time the Deviſe is not god fo2 two parts, now 
the Busband dies, and the Wife waives the Eſtate made to her, this puts 
the Inheritance thereof in the Peir of J. S. with relation to divers reſpeas, 
but not to this reſpect to make the Mill now god foz the whole 201. Land, 
which therefoꝛe was void fo2 the third part thereof, fo2 the Mill which once 
was void by matter Ex poſt facto, after the death of the Deviſoz, cannot be 
made god: And by him the Deſcent in ſuch a Caſe is not ſuch that it ſhall 
take away the Entry of him who hath Right, becauſe it was not an immedi- 
ate Deſcent in Deed, but upen the Operation of Law which gave Wardſhip 
and the like, but not to pꝛejudice any third Perſon. 

And he ſaip, that although the Nueen, oz other Lo2d upon Cviction of the 
Land deſcended, oz the Determination of the Cſtate thereof, may reſort to 
Lands deviſed oz aſſured, and take a third part thereof, yet thereby the Deviſe 
oz Aſſurance remains eflectual againſt the Heir, but this is by a ſpecial Clauſe 
in the Statute of 34 H. 8. which gives it to them, but no ſuch Remedy is gi⸗ 
ven to the Deviſee to help him ik his part be abzidged, oz eviced ; And the 
wozds are pꝛeciſe, to wit, If the part left or aſſigned to the King, or to any 
Lord, at any time during their Intereſt therein be evicted, gc. that they ſhall 
have fo much of the two parts reſidue, as ſhall make a full third part of the Re- 
mainder not evicted, c. Mherebp it appeareth, that this is given only foz 
the benefit of the Lozds, and not of the Heir, noz of the Deviſee ; foz if after 
the Intereſt of the Queen, oz other Lozd be determined, this which was =- 
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be evicted from the Meir, it ſhall not be helped againſt the Deviſe, but the 
Devile remains god to the Deviſee againſt the Heir foz the whole Land de- 
viled, whereby it appeareth, that it was the very purpozt and intent of the 
Statute, that the Deviſe remain as it was at the time of the death of the De- 
viſoz, without having regard to that which happeneth Ex poit facto, unleſs 
foz this Point helped by this ſpecial Clauſe of the Statute ; and this is fo 
the Lo2d and his Intereſt only, and foz no other: And by him alſo clearly the 
Statute which is an erplanatozy Law ſhall never be taken by Equity in the 
pꝛetiſe Point explained co impugn the Point of Explanation, as here the Sta⸗ 
tute wills that che Eſtate of Inheritance compziſed in the fozmer Statute, 
Hall be explained to be Fee-ſimple, it cannot now by any Equity be, as to 
the Power to make a Deviſe which is meerly given by the Authozity of the 
Statute, ſaid to be of any other Eſtate than Fee-ſimple, of which a Deviſe 
map be made: And therefoze if Land be given to another and his Heirs foz 
the term of another Man's life, a Deviſe cannot be made of this, becauſe it is 
not an Inheritance in Fee-ſimple, but only the Limitation of a Free-hold : 
And where the Statute ſaith, having a ſole Eſtate, we cannot by any Equi- 
ty, that it ſhall be taken of any joynt Eſtate, as to make any diſpoſition of 
that which ſhe had in Joynture, and thereupon the greater part reſolved that 
Judgment ſhall be given againft the Plaintiff foz the Defendants, 


Southwell verſus Ward. 


4+ FF a ſecond Deliverance between Richard Southwell Eſquire, Plaintiff, 
and Miles Ward Avowant, by Demurrer upon the Avowry, the Caſe 
appeared to be this. 

That John, Prior of the Church of St. Faiths in Pozſham in the County of 
Nozfolk, was ſeiſed in his Demeſn as of Fee, in the Right of his ſaid Priory, of 
8 Meſſuages, 300 Acres of Land, 30 Acres of Meadow, 60 Acres of Paſture, 
and 200 Acres of Wood, with their Appurtenances in Hozſham aforeſaid : And 
ſo ſeiſed, the ſaid Prior with the Aſſent of his Covent, by their Deed indented, 
ſhewn forth, bearing Date the firſt day of January, 13 E. 4. and by Licence of 
the King aforeſaid, granted to William then the Maſter of the Hoſpital of St. 
Giles in No2wich, and to the Brothers of the ſame Hoſpital, and to their Suc- 
ceſſors 2 00 Fagots, and 200 Focalls called Aſtle⸗wod, yearly to be taken of all 
the Lands and Tcnements of the ſaid Prior and Covent in Yozſham aforeſaid, 
by the Servants of the ſaid Prior and Covent, and their Succeſſors yearly to be 
carried to the ſaid Hoſpital, at the Coſts and Expences of the ſaid Prior and Co- 
vent, and their ducceſſors, at the Feaſt of St. Michael, or 20s, of lawful Money 
for them at the Election of the ſaid Maſter and Brethren, and their Succeſſors, to 
take yearly in the ſame Lands and Tenements in Yozſham, to the uſe of the 
and infirm Perſons there being or coming : So that if it happen the ſaid Fagots 
and Focalls,or the ſaid 20 8. for them to the ſaid Maſter and Freres in form afore- 
ſaid, to be arrear in all or part, #c. then they may diſtrain in the ſaid Lands and 
Tenements, and the Diſtreſs detain until they be fully ſatisfied of the ſaid Fagots 
and Focals, or of the ſaid 208,'tor them as is aforeſaid, with this Proviſo further, 
That if at any one or more times, the ſaid Maſter and Brethren have choſen to 
have the Fagots and Focals, yetat any other time they make the 208. for them, 
and although they have taken the 20 gi. for them once, or oftner, yet at any other 
time they may take the Fagots and Focals themſelves, and that they may ſo vary 
toties quoties, and diſtrain for them accordingly, reaſonable notice being given 
of their Election, in form aforeſaid. 
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And the ſaid Maſter and Brethren granted by the ſame Deed to the ſaid Prior 
and Covent, and their Succeſſors, that they, or others ſufhciently warranted by 
them, would give ſuthcient notice of their Election yearly, the firſt @undap of 
Apzil in the Church of the ſaid Hoſpital, to ſome Officer of the ſaid Prior and 
Covent, and their Succeſſors, if they ſend any thither for this cauſe, 

By fozce of which Gzant the ſaid Paſter and Bzethzen were ſeiſed of the 
ſaid yearly Rent of the ſaid 200 Fagots and 2co Focals called Aſtle-wood acs 
cozdingly, and ſo being ſeiſed, they by their ſufficient Wziting enrolled of 
Recoꝛd in the Chancery, in the firſt year of the late King E .6. gave and gran⸗ 
ted*to the lame King the ſaid Yoſpital,and all the Lands aud Tenements and 
Peredicaments of the ſaid Poſpital;@o have aud to hold, to him and his Yejrs 
and Ducceſſozs foz ever, whereby the ſaid King was thereof, and of the ſaid 
Annual Rent ſeiſed accozdingly, and ſo ſeiſed the 7th day of May, in the ſame 
year, the ſaid King E. by his Letters Patents, bearing date the ſame day and 
year, granted the ſaid Poſpical and the Rent of the ſaid Fagots and Focals, 
and other the Pꝛemiſes, to the Papoz, Sheriff, Citizens and Commons of 
the City of Norwich, and to their @ucceſſozs foz ever; and foz 1600 Fagots 
and 1600 Focals of the ſaid Annual Rent of 200 Fagotsand 200 Focals, be- 
ing arrear at the Feaſt of D. Michael the Arch-angel, 23 Eliz. the ſaid Ward 
tok the Diſtreſs, and made Conuſance as Bailiff to the ſaid Payoz, Sheriff, 
&c. And it was moved that the Avowzy was not god, firſt, becauſe it being 
matter of Tlenjon which was granted to the Paſter and Ezethzen, and their 
Ducceſiozs, to wit, the Fuel, o2 the 20s. it doth not appear that they ever 
made any Election of the one, oz the other, and until it appeareth that they 
have made their Elea ion to have the one oz the other, it is not to be granted 
over by general wozds : Eut by the Diſſolution of the Yoſpital, the Gzant, 
fo2 want of Election befoze is gone and determined. 

And further, whereas the King made his Gzant of the Yoſpital, and of all 
the ſaid Kent of Fagots and Focals, without making mention of 20s. foz 
the ſame, it was moved that if it doth paſs to the King, pet it doth not paſs 
from him to the Payoz, &c. in as much as he granted it pzeciſely as a Fuel, 
whereas it was in him as a Rent of Fuel, oz of Ponep at his Election, and 
therefoze the King deceived in his Gzant. ; 

And further, here he hath made Conuſance fo2 the Fuel without making 
mention of their Election, to have it one way, oz another, befoze the taking; 
but all the Court agreed that the Conuſance was god, and that the Return 
ſhall be awarded to him who made the Conuſance : firſt, becauſe that chis 
Cale is quite out of che Caſe of Election, becauſe the Rent which is granted 
is only out of the Fagocs and Aſtle-wood, and the 20 s. granted is not as a di- 
ſling thing, but granted as a Recompence d2 ſatisfaction of that, becauſe the 
Ozant is of the Fagots, 6&c.-07-of 20 8. foʒ the. fame ; ſo that in ſuch a Caſe 
the Deiſin of the 20 8. is a god Seiſin of the Fagots and Focals, and ſufficeth 
to maintain an Aſſilſe upon this Seiſin fo2 the Fuel, but not foz the 20 8. as 
Poney paid koz Suit of Court is god Seiſin of the Suit: And the 20 s. here 
is not granted in nature of a Renc of ſo much, but as an Allowance in ſatiſ- 
faction foz the Fuel, | 1 

And Popham conceived that he ſhall have an Adion of Debt foz this 20 8. 
foz the Fuel, after the Eledion made, if he will, as foz a Nomine pane, be⸗ 
cauſe it is not the pzincipal ching grauted of which the Inheritance is, 
but a caſual Accident in recompence thereof if he will have it, oz others 
wiſe he may diſtrain foz it, becauſe it is ſo limited to be done by the Gꝛant 
it ſelf : Eut they wall never dave aſſurance of the 20 s. as a thing of In⸗ 
heritance, becaule it is not the thing of which the Jnhericance is granted 
but only granted in allowance and ſatisfaction of it, and therefoze not co be re⸗ 
ſembled to the Caſes where 20 Nuarters of Cozn, oz 20 Rent is granted to 


one 


Southwell's [ 
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one and his Heirs, oz other ſuch thing which ſtands merly in the Diljuctive, 
to wit, to have, oz take the one oz the other, 

And therefoze ſuppoſe the Pꝛioz was to carry the Fuel yearly to the Yoſy'- 
tal at the Feaſt of B. Michael, and pet then the Paſter and Bꝛethzen might 
have refuſed the Fuel, and held chemſelves to have the 20s. by fozce of the 
Gzant, foz then Oziginally the Election ought to have been made there: Euc 
upon the Covenant which cometh afcerwards on the other part, the notice 
ought to have been given in April pearlp befoze, but if it be not done, there 
lies but an Action of Covenant foz the not doing ak it, foz this will not alter 
the nature of che Gzant which was full and perfen in Law befoze. And 
bere he nzds not make this appearance in the Conuſance, that any Elea ion 
was made befoze the taking of che Cattel, becauſe the Gzant is of the Fuel 
it ſelf, and if the other had made Election befoze ta have the 20s. foz the 
Fuel, this ought to have ben ſhewn on the other fide in Bar of the Avowry, 
to wit, that he b2ought to them the Fuel yearly accozding to the Gzant, and 
that they refuſed. it, and required the 20s. every time fo it, in which Caſe 
foz every ſuch Refuſal and Election to have the 20s. foz it, it had excluded him 
to have any Fuel foz this year ſo refuſed. 

And by Popham alſo, pou may ſe a great diverſity between this Caſe, where 
a Pan is to deliver to another 20 Loads of Mod, oz 20 Loads of Yay pear⸗ 
ly out of ſuch Land, and he docs not tender them fo2 divers years, and where 
a Man is to take ſo much Fuel, oz Yay out of the Land of another, and he 
takes it not foz divers years, foz in the fozmer Cale the Party who is not 
ſatisfied ſhall have all the Arrears, be it never ſo p2ejudicial to the Gzantoz, 
becauſe it was thzough his own default that it was not paid, but in the other 
Caſe as appeareth, 27 H. 6. 10. he ſhall not have any Remedy foz the Arrears 
foz the years paſt, becauſe he tok them not yearly as they were due, which 
ſhall not turn the other Party to pzejudice, that he ſhall want Fuel, oz Hay 
himſelf, by reaſon of the Arrears which happened cthzough the default of him 
who ought to take it, and the Judgment was given foz him who made the 
Conuſance , and it is entred in the King's Bench, Mich. 33 & 34 Eliz, 
Rot. 229. 


Southwell's Cafe. 


5. AE the end of this Term, upon the pꝛockding againſt Southwell the 

Jeſuit, it was moved by the Attoznep-general to Popham Chief Ju⸗ 
ſtice, the Paſter of the Rolls, Periam Chief Baron, Walmſley and Owen Ju⸗ 
ſtices, and Ewens one of the Barons of the Exchequer upon thc fozm of In⸗ 
din ments, upon the Statute of 27 Eliz. fo; Jeſuits, &c. If it need be com⸗ 
pꝛehended in the India ment of a Jeſuit, who cometh into the Realm of Eng- 
land, oz any Dominions of the Nuen, oz ſhall be taken therein 40 days af- 
ter the end of this @eſſion of Parliament, that if he doth not ſubmic himſelf 
within thzee days of his landing, if he cometh in after the 40 days accozding 
to the Proviſo of the Dtatute, oz that he was not ſo infirm of his Body (where 
he came in befoze the 40 days) that he was not able to paſs out of the Realm 
by the time pzeſcribed at firſt, becauſe that it is compiled in the Body of the 
Act, that it ſhall not be lawful foz any Jeſuit, &c. being bozu within this 
Realm, oz any other the Queens Dominions, and made after the Feaſt of 
D. John Baptiſt, in the firſt year of her Reign, oz after this to be made by any 
Authoz ity derived, &c. from the e of Rome to come, be, oz remain in any 
part of this Realm, &c. otherwiſe than in ſuch ſpecial Caſes, and upon ſuch 
ſpecial occaſions, and foz ſuch time only which is expꝛeſſed in this Ac, and if 
he does, that this Offence ſhall be adjudged High Treaſon, 6c. 
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And after Deliberation taken, and Conſideration and Conferenc camongſt 
themſelves had, they all reſolved that the better courſe was to omit this in 
the Indictment, notwithſtanding it be compꝛiled in the Body of the Act in the 
ſame manner as if it had been only in a Proviſo; in which Caſe it is to the 
Pꝛiſoner to help him by means of ſuch a Proviſo, if he can do it: fo2 the wozds 
(other than, &c. ) are but as referring to the Pꝛoviſion ſubſequent in the Sta⸗ 
tute, in which Cale this matter ſhall be uſed but as the Proviſo tt ſelf ſhall be; 
and accozding to this it hath been commonly put in p2actice by all the Juſtices 
in all places after the ®tatute until now. 

And they agried alſo, that it ned not be ſhewn whether he were made a 
Jeſuit, oz Pꝛieſt, &c. either beyond Dea, oz within the Realm, becauſe wheres 
ſoever it was, it is within the Law if he were made by the pꝛetended Autho- 
2ity of the See of Rome. . 

But they agred that it ought to be compꝛiled in the Indictment that he was 
bozn within this Realm, oz other Dominions of the Quten, but nad not to 
ſhew where, but generally, Et quod J. B. natus infra hoc Regnuin Angliz, 
&c. And the Indictment ought to compile that he was a Jeſuit, oz Prieft, 
&c. by Authozity challenged oz pzetended from the See of Rome, becauſe 
that this is in the Body of the Act, without ſuch Reference as in the other 
—— = accoꝛding to this Reſolution the Pꝛoc ding was againſt che ſa d 
Southwell. | 


— * 
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Eaſter Term, 37 Elis. 
Pigot's Caſe. 


Is A the death of Valentine Pigot Eſquire, a Commiſſion was awar⸗ 
i ded in nature of a Mandamus, and after the death of Thomas Pigot 
Father of the ſaid Valentine, a Commiſſion was awarded in nature of a Diem 
clauſit extremum, and the ſaid Commiſſions were awarded to one and the ſame 
Commiſſioners, who by one Inqueſt tok but one Inquiſition upon theſe ſe- 
veral Commiſſions in this Fozm. 

Inquiſitio indentata capta apud, &c. virtute Commiſſ. in natura brevis de Diem 
clauſit extremum eiſdem Commiſſ. direct. &c. ad inquirendum poſt mortem Tho- 
mæ Pigot, Ar. nuper defuncti patris prædict. Valentin. per ſacramentum, &c. 
Qui dicunt, &c. After which all the Points of the Commiſſion after the death 
of the ſaid Valentine are enquired of ; but fo2 the Commiſſions after the death 
of the ſaid Thomas Pigot, it is imperfect in ſome Points, as who is his Heir, 
&c. is not found, 

And by Popham and Anderſon, this Inquiſition is void as to Valentine ag 
well as foz Thomas, foz their Authozities which are the Commiſſions are 
by ſeveral Warrants which cannot be fimul & ſemel by one and the ſame Jn- 
quiſition executed and ſatisfied, but ought co be divided and ſeveral, as the 
Warrant is ſeveral, and pet the ſame Inqueſt which found one Inquiſition 
by one Warrant, may allo find another Jnquiſition by another Warrant, but 
divided and ſeveral, and not as one, foz as it is made it does not appear up⸗ 
on which of the Commiſſions the Inquiſition as to Valentine is taken, fog ag 
it is made it may be as well upon the one as upon the other, foz it is ſaid co 
be by virtue of both the Commiſſions, which cannot be, and therefoze is not 
god in any part, and ſeveral Warrants onght to be ſeverallp executed, and 
thorefoze although the Eſcheatoz, as appeareth by 9 H. 7.8. may take an Jn- 
quiſitton Virtue othcii, and at the ſame day another Inquiſition Virtue brevis bp 
one and the ſame Inqueſt, pet this cannot be dzawn into one * : 

ud 
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And that which is found Virtute officii contrary to that which befoze the ſame 
day Virtute brevis, as that it found moze Land, is god fo; the King. And this 
their Opinion was certified to the Court of TWards, 


Sir Rowland Hayward's Caſe. 


2, Bis Caſe was alſo ſent to the ſame Chief Juſtices out of the Court of 5 this caſe 
Wards: Sir Rowland Hayward being ſeiſed in his Demeſn as of in cafe 2. Ke- 

Fee, of the Pannozs of D. and A. in the County of Salop, and of other Lands port 35. 
in the ſame County, part whereof were in Leaſe foz pe rs by ſeveral Juden- 
tures, rendzing certain Rent, part in the Poſſeſſions of ſeveral Copy-hol- 
ders, and part in Demcſn in Poſſeſſion out of Leaſe, by Indenture dated 
2 September, 34 Eliz. made mention that this was foz, and in conſideration 
of a certain ſum of Money to him paid by Richard Warren Eſquire, and others, 
demiled, granted, bargained and fold to the ſaid Richard Warren and the 
others, the ſaid Pannozs, Lands and Tenements, anv the Reverſion and 
Remainder of them, and of every part of them, aud the Rents and P2ofits 
reſerved upon any Demiſe therenpon foz 17 pears, ncxt enſuing the death 
of the ſaid Dir Rowland, rendzing a Roſe at the Feaſt of S. John Baptiſt year- 
Ip, if it be demanded, which Deed was acknowledged to be enrolled, and af- 
terwards by another Jndenture covenanted and granted foz him and his Peirs, 
hereafter to ſtand ſeiled of the laid Wannozs, Lands and Tenements, to the 
uſe of the ſaid Sir Rowland, and of the Peirs Pales of his Fody, and after- 
wards and befoze any Attoznment to the ſaid Richard Warren and his Co-leſ- 
ſ&s, oz any of them, the ſaid Sir Rowland died ſeiſed of the ſaid Pannozs, 
Lands and Tenements, leaving a full thirv part of other Lands to deſcend 
to his Heir. 

nd it was moved on the Nuens part, that foz part, to wit, foz that which 
was in Poſſeſſion it paſt to the ſaid Richard Warren, and the other by way of 
Demiſe at Common Law, and therefoze it doth not paſs afterwards by wap 
of Bargain and Dale as to the Remainder, and that therefoze foz the Servi⸗ 
ces of the Pannozs, and foz the Rents reſerved upon the Demile, theſe re- 
main to the Heir who was in Ward to the Nueen, and within Age, and there- 
foze 1 Queen by reaſon of the Tenure which was in Capite by Bnights 


Kut by Popham and Anderſon it is at the Election of the ſaid Richard War- 
ren and his Co⸗leſſœs to take it by way of Demiſe, oz by way of Bargain 
and Sale, until chat by ſome Act done, oz other matter, it may appear that 
their intent 1s to take ic another way, foz the Uſe in this Caſe may well paſs 
without the Inrolment of the Died, becauſe the Statute of 27 H. 8. of Jn- 
rolments extends but to where a Fre-hold is to paſs, and the Uſe ſo paſſing, 
this ſhall be executed by the Statute of 27 H. 8. of Uſes, and therefoze if the 
ſaid Richard Warren and his Co⸗ leſſiæs after the death of the ſaid ir Row- 
land Hayward, would elec to take it by way of Bargain and Hale, they ſhall 
have all the Reverſions, Remainders, Rents and Services, as well as the 
Land in Poſſeſſion executed to them by the Dtatute of Ales: And of the ſame 
Opinion were all the Juſtices in Trinity Term following, upon their meet- 
ing at Serjeants Inn foz another great cauſe, 


Trinity 
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and others. 


Trinity Term, 37 Eliz. 


where 4 Juſtice 1, U. an Aſſembly of all the Juſtices and Barons of the Exchequer at 
of Peace bails Serjeants Inn in Fleet- ſtreet, this Term it was reſolved by them, any 
Wer ral ſo agreed to be hereafter put in Execution in all Circuits; That if a Man ta- 
be fned,and al- ken for Felony be examined by a Juſtice of Peace, it appeareth that the Felon is 
beit he be con- not Bailable by the Law, and yet the Juſtices commit him to Goal but as upon 
mitted but for Suſpition of Felony, not making mention for any Cauſe for which he is not Bail- 
2 o * able, whereby he is brought before another Juſtice of Peace, not knowing of any 
—— of b matter why. he ought not to be bailed, whereupon they bail him, theſe Juſtices 
Offence. . ought to be fined by the Statute of 1 & 2 Phil, & Par. for they offend if they 
bail him, who by the Statute of Weltm, 17 is not Bailable, and therefore they 
at thcir peril ought ſo to inform themſelves before the Bail taken of the matter, 
that they may be well ſatisfied that ſuch an one is Bailable by Law; and there- 
fore obſerve well the Statute of Weſtm. 1, cap. 18. who is Bailable, and who 
not by the Law, And it ſeems that no Juſtice of Peace could have bailed any one 
for Felony before the Statute of 1 Rich. 3. cap. 3. which is made void by 3 h. 
7. Cap. 3. for before this he ought to have been bailed by the Sheriff, or other 
Keeper of the Priſon where he was in Ward, or by the Conſtable, and by np 
other Officer, unleſs Juſtices of the King's Bench, Juſtices in Eyre, or Juſtices 


of Goal⸗deliverp. 


Herbin verſus Chard, and others, 


2, T* Treſpaſs by William Herbin Plaintiff, againſt Chard and others De- 
fendants, foz a Treſpaſs made at Pynon Farm in Netherbury and Lo- 

der, in the County of Dorſet, the Caſe upon the Demurrer appeared to be this. 

The Lord Mozdant was ſeiſed of the Farm, in his Demeſn as of Fee, and ſo 
ſeiſed, demiſed it to Philip Fernam, Elizabeth his Wife, and John Fernam 
the eldeſt Son of the ſaid Philip, for term of their lives, and of the Survivor of 
them, and the ſaid Elizabeth died, after which the ſaid Philip his Father de- 
miſed his part of the Farm by his Deed indented, dated 13 Part, 32 Eliz. 
to Philip his Son, and Toby Fernam his Son, for cighty years, immediatel 
after the death. of the ſaid Philip the Father, if the (aid John Fernam ſhall 
long live, with divers Remainders over for years, depending upon the life of the 
ſaid John, after which the ſaid Philip the Father died, and John ſurvived him, 
and demiſed the ſaid Farm to the Plaintiff, upon whom the Defendants entred 
in Right of the ſaid Philip and Toby, and whether their Entry were congeable, 
was the Queſtion : And it was moded by Goodridge of the Middle Temple, 
that the Entry of the Defendant was not lawful, becauſe the ſaid John was 
now in by the Leſſoz, and not by his jopnt Companion, 

And further, he had no power to diſpoſe thereof beyond his own life ; foz 
ſuppoſe that he makes a Leaſe thereof foz years, and afterwards grant over 
his Cſtate to a Stranger, and dies, the Leaſe foz years is thereby determined, 
albeit his joynt Companion be pet living, and that his Eſtate continues. 

And yet he agreed, that if he had made a Leaſe foz years, to begin at a dap 
to come, as at Michaclmas following, oz the like, that this had been god, foz 
it is an Intereſt in the Gzantee to be granted over foz the Pzeſumption, chat 
it might be executed in his life ; but in the other Caſe there is not any poſſi- 
bility, that he who hath not but foz his like, can demiſe it to begin after the 
Eſtate made to him is determined. 


But 


* as (A 


— 
* 


Arton wverſs X 
Hare. > 1 

But on the other part, it was moved that the Demiſe remains in fozce foz 
the life of the ſaid John, foz at the firſt every one had an Intereſt foz the life en 7 148: 22 1 
of the other alſo, and therefoze if one Joynt⸗tenant foz life make a Leaſe foz Kea 
years in Poſſeſſion, and dies, the Leaſe yet continues. 

And Crook the younger alledged, that ic —_— at laſt Hartf. Term, 
Af a Pan poſſeſſes of a Term foz pears in Right of his Wife, makes a Leaſe 
foz years of the ſame Lands to begin after his death, and dies during the Term, 
without other alteration of ic, and the Wife ſurvives him, that nowthe Leaſe 
made by the Pusband is god, and that the like Caſe as this, by the Opinion 
df Clench and Walmſley was decteed eo be god inthe Chancery, 


, Arton verſus Hare. 


3. 15 a ſecond Deliverauce betw@n Francis Arton Plaintiff, and Henry Hare 
Avowant, the Caſe appeared to be this. 
William Cockſep Eſquire was ſeiſed in his Demeſn as of Fee, of the Mannor 

of Wolverton in the Courity of Wozcefter, and ſo ſeiſed in Ottab. Pich. 7 C- 
liz. levied a Fine of the {aid Mannor to certain Perſons, to the uſe of the ſaid 
William and Alice his Wife, and the Heirs of William, until a Marriage had 
between Partin Croft and Anne Migſtone, and after this Marriage to the uſe 
of the ſaid William and Alice his Wife, and the Heirs of the Body of the ſaid 
William, and for default of ſuch, Mie, to the uſe; of the ſaid Martin Crofts 
and Anne, and the Heirs. Males of che Body of the ſaid Partin upon the 
Body of the ſaid Auue begotten, until the ſaid Martin ſhould go about to alien, 
ſell, grant, or give the ſaid Mannor, or any parcel thereof, or to ſuffer any Re- 
covery, or levy any Fine thereof, or make any Diſcontinuance, tc. And after the 
Eſtate of the ſaid Partin and Anne, and of the Heirs Males of their Bodiesto the 
Premiſſes, by any ſuch Attempts determined and finiſhed, then to the uſe of the 
ſaid anne for her life, and after to the uſe of the Heirs Males of the Body of the 
ſaid Martin upon the Body of the ſaid Anne lawfully begotten and for default of 
fach Iſſue to the uſe of the Heirs of the Body of the ſaid Martin, and for default 
of ſuch Iſſhe, to the uſe of Giles Croft, Brother of the ſaid Martin, and the 
Heirs Males of his Body, until, cc. as before, and after to the uſe of the Heirs of 
the Body of the ſaid Giles, and for default of ſuch Iſſue, to the uſe of Edmund 
Crofts, the third Brother of the ſaid Martin, and of the Heirs Males of his Bo- 
dy, as is before limited to the ſaid Giles, with Remainders over, afterwards the 
Marriage was had between the ſaid Martin and Alice, after which the ſaid Pars 
tin Ind Giles died without Iſſue, without any thing done by the ſaid Partin to 
determine his Eſtate, or by the ſaid Giles to determine his Eſtate, if any had been. 
And it was agreed by all the Court, that as this Caſe is, no Remainder 
can enure over to the ſaid Giles, without an Attempt pzecedent by the ſaid 

Martin to determine his Cftate, becauſe the Eſtate of Giles is not limited to 
begin dut upon ſuch an Attempt p2ecedent, 

And in the ſame manner Edmund ſhall have nothing until the Eſkate of 

Giles determine by ſome Attempt made by him, if the ſaid Giles had an Cftace, 

becauſe the Eſtate of Edmund depends upon the Attempt made by Giles pzece- 

dent to it, which not being done, the Eſtate of Edmund never happened to , 
be; and therefoze he who cometh in under a Diſcontinuance made by the ſaid "XS. 
William Cockſcy, after the death of Martin and Giles without Iſſue notwith- 

ſtanding the Remitter of the ſaid Alice in the Caſe, is to have the Landagainſt 

thoſe who come in by the laid Edmund, and upon this Point only Judgment 

was given accozdingly in the King's Xench, 


O Grenningham 


— — 


98 Grenniogham ver ſu the Eton and Monney 
Executors of — 7 verſus —_— 


— — 


Crenningham verſo rhe Executers 2 


41 Debt upon an of 200. Parks by Richard Grenninghanr 

Plainfiff, againit che ene one Ralph Heydon Defendants, the 
be thus upon Demurrer. 
was bound to the Plaintiff in 200 Marks, the Condition 
N revs reheveingmay rv tebearr received of the ſaid Gzenuings 
bam 70 l. 68. B db. p — t ger of 200 Marks in pay, 
ment and ſatisfaction of certain Obligations and Bills of Debt, remaining in the 
hands of the ſaid Pepdon, and ſpecified in the Condition what they were in cer- 
tain, and the which ſaid Bills and . Obligatiorfs the aid Ytpdon is to deliver, or 
cauſe to be delivered to the ſaid Gzenningham, his Heirs or Aſſigns, before the 
Feaſt of 8. Michael, next enſuing the date of the ſaid Obligation, or otherwiſe the 
ſaid Yepdon, his Executors, Adminiſtrutors or & or ſome of them before 
che lame Featt, (hall make, ot cauſe to be made and delivered to the ſaid Plaimiff, 
his Heirs and igns, fuch good and ſufficient Acquittantes for the payment of 
the ſaid ſutns of Mon Money ore mentioned, as the ſaid Plaintiff, his Heirs, Ex- 
ecutors or Affigns ſhafl deviſe or cauſe to be deviſed by the Council of the faid 
Phantiff, His Heirs or Afſigris, "before the Feaß, withour fraud'or deceit, that then 

wp) 65 be dend the fd Fl 1 dig net dend 

An 105 the not e any Acquittance ; Whes 
ther now ns a0 Br ene bythe Ditſunttive, without relivering the 
ligations ati befoze named, befoze the Feaſt of fd. Michael: 


36. & 37. 
Sing | © Eton a Monney verſus Laughter. 
TR . by Thomas Lion nd Koo Ho: 
2145 — ; 175 Thomas Laughter Defendant, who was bound 


one ye) Rainford to the laid Plaintiffs, che Condition gol 


en den mr, 
hat if the £244 Richard Kainfozy after Marriage had between him and Jane 
2 ines together with the ſaid Jane, alicnatcin Fee, or Fee-tail all that 
reat cr ce laid Fane in London, in the Tenure of William Fitz- 
e, if then the {aid Richaxd-Rainfozd in his life time purchaſe co 
the ſaid "Her Heirs and Aſſigns, Lands and Tenements of good Right and 
Titte, and of 45 good valae as the h Money raiſed upon the Alienation of the ſaid 
mounts unto, orleave to the ſaid Jane after his deceaſe, — 
or by L „or other good Aſſurance, ſo much Money as he ſhall receive or have 
thedaid Sale, that then the'Obligation ſhall be void: After which the ſaid 
ider infozd married with thefaid Jane, and the ſaid Richard and Jane 
werder in Fee by Fine, — received by the ſaid Richard 
body after which the {aid Jane died, no — 
Jane by th i Micha, arid che ſaid Richard yet living. 


by the name 
of Laughter's 
Caſe, 


Sawyer verſus 5 Goodale verſus 
Hardy. F 1 Wyat. "” 


Michaelmas Term, 37 & 38 Eliz. 


Sawyer verſus Hardy. 


1.  N an Ejectione firme, by Chriſtopher Sawyer Plaintiff, againſt Edmund 

1 Hardy Defendant, foz a Peſſuage in . Martins, upon a Demurrer, 
2 ol the ſaid Meſſuage Margaret Sawyer f 

| was made of t ? to one ret Dawyer tor 40 years, 
upon Condition, that if the ſaid Pargaret ſhould ſo long continue a Widow, ſhe 
ſhould dwell and ſtay in the ſame Meſſuage, the ſaid Pargaret continued a Wi- 
dow, and dwelt in the ſame Houſe all her lite, and died during the ſaid Term of 
{o years, making the Plaintiff her Executor, and by Award the Plaintiff had Judg- 
ment to recover : Foz by Popham, Gawdy and Clench, this now was no Con- 
dition no2 Limication, foz it hath no certain Concluſton upon the (that if) to 
wit, that then the Term ſhall continue, oz that the ſhall pay ſo much, oz other⸗ 
wiſe what the Concluſion ſhall be, none can imagine: As if ſuch a Leaſe, be 
made upon condition, that if. the Leſſee does ſuch a thing without other Cons 
„it is a god Leaſe foz 40 years, foz nong can imagine what the Con- 
thall be in ſuch a Caſe, oz that then che Leaſe ſhall be void, oz that he 
ſhall re-enter, oz that the Leſlee ſhall fozfeic ſo much, oz what ſhall happen 
upon it, foz which Jncertainty it ſhall be taken as a void Clauſe, 

But by Popham, if ic had been Sub conditione fi tamdiu vixerit, it had been 
god to determine the Leaſe, but it is otherwiſe of the wozd (quod ſi) foʒ the 
Ancertainty as befoze. | 

And they all agreed, that if che Leaſe had been foz 40 years, Si tamdiu ſo- 
la viveret & inhabitaret in codem Meſſuagio, that the Leaſe had been determi⸗ 
ned by her Marriage, 02 death. Jn the ſame manner, as if it had been $i 
tamdiu vixcrit. And ſo in truth had been the Caſe if it had been well pleaded, 
but by pleading the N= thereof was loſt, and the truth not diſcloſed, 

But by Popham, If a Leaſe be made for 40 years, if he ſhall dwell in the ame 
for his life, there it is good for 40 years, upon performance of the Condition, the 
diverlity-appeareth, ti wit, where it is, if he (hall dwell there during the Term, 
and where it is, if he ſhall inhabit there during his life. 


Goodale verſus Wyat. 


2. 1 * an Ejectione firmæ by Cuthbert Goodale Plaintiff, againſt John Wyat Ser — Caſe 
Defendant, foz a Peadow in Aylesbury, in the County of Buck. called — 

Diggelmore, upon a ſpecial Uerdic the Caſe was this. name of Good- 

Sir John Packington Knight, enfeoffed thereof one Ralph Wodliff, to have ale's Caſe. 

and to hold to him and his Heirs, upon condition that if the ſaid Sir John with- 

in a year after the death of the ſaid Ralph, pay to the Heirs, Executors or Admi- 

niſtrators of the ſaid Ralph, the ſum of an hundred Marks of lawful Money, that 

then the ſaid Feoffment and Seiſin made thereupon ſhall be void ,. Ralph Woods 

liff made a Feoffment over to others thereof, and died inteſtate, and Adminiſtra- 

tion was committed to Anne his Wife, and Drew Wodliff his Son and Heir, 

who gave a Warrant of Attorney to Thomas Gwdale then ſeiſed of the ſaid Mca- 

dow by mean Conveyances, for the Receipt of the ſaid hundred Marks, with Co- 

venant that none of them (hall do any act or thing that ſhall be prejudicial or hurt- 

ful to the ſaid Thomas Godale, for the receiving and enjoying of the ſaid ſum, 


after which it was certified to the ſaid Sir John Packington by the ſaid or 
D 2 that 


\. 


I oo g Barton / 5 
Caſa. 


that this Warrant was made to him: after which it was agreed between the faid 
Sir John Packington and Drew Wodliff, chat the ſaid Thomas Drew ſhall 
have but 32 1, of the ſaid x00 Marks, whereupon the ſaid Sir John Packington 
within a year after the death of the ſaid Ralph Wovliff paid to the ſaid Drew 
Wovliff the 100 Marks, and preſently the ſaid Drew delivered to the ſaid Sir 
John all the 100 Marks but 32 Il. And the -Uerdic ſtands upon this Point, 
whether the x00 Parks were well paid, oz not. | 
And by Popham and Gawdy, this was meerly a Fraud which ſhall never 
pꝛejudice a third Perſon, foz if it be agreed between the Diſſeiſer and J. S. 
that a Stranget ſhall viſſeiſe the Tenant of the Land, and enfeoff the ſaid 1.8. 
to the intent that the Diſleiſe ſhall recover — bim, this Recovery 4hall 


bind the ſaid I. 8. but not him who was villeiled, _—_ he who recovered 
had a Title, and paramonnt the other, but he ſhall not come to that to 
which he had a god canſe of Action and Title by fraudulenc means, to the pze- 
judice of a third Perſon, not Party to this Ntaud, — 
And it was ſaid further, that to pay Poney, and take it away again pꝛe⸗ 
ſencly befo2e that it is purfed up by Re-delivery, is not pꝛoperly a Payment, 
but rather a colour of ent. * = 

And by Fennor and Popham, the fozce of a Ded of Feoffment once effectu- 
al cannot become void'0z of no effect, noz the Livery therenpon by ſuch man- 
ner of wozvs. And it is not like a Bargain of Gods, oz an Obligation, 02 
a Leaſe foz years, which by ſuch wozvs may be diſſolved and made to be of no 
foꝛte oz effec, becauſe that as by the ſealing a bare Contra, it may be made 
perfect and effecual without other Circumſtances, ſo may it be defeated by 
ſuch bare means without Circumſtance : Eut lo it is not in cafe of an Jnhes- 
ritance oz Frie⸗hold, which cannot be effectual by the bare delivery of a Dev, 
unleſs that Livery be made thereupon. + - - 

And all agreed, that as this Caſe is, notwithſtanding the Feoffment mave 
over by the Father, the Poney might have been paid to che Heir to perfozm 
the Condition, if they had been dulp paid, and without Covin, and that the 
wozvs had been apt to have defeated the Eſtate. *. 

1h Cafe But by Popham and Clench, If a Feoffment be made to one upon conditi- 
1 ondion on of Payment of Poneyto rhe Feoff&, his Veirs oz Alligns, and the Feof- 
ſhall be per- fee makes a Feoffment dver, and dies, the Poney onght to be paid to the 
formed to che Feoffee who is the ap er and not tothe Yeir,foz there (Heir) is not nanied 
Aſſignee , and ut in reſpect of the Jnheritance which might be in him, but here he is na- 


not ro ne med as a meer Stranger to it. 


Barton Caſe. 


3. 15 a Whit of Erroz ſued in the King's Bench by Randal Barton, upon 
a Fine levied at Lancaſter, 7 Eliz. of Land in Smithall, and elſewhere 

in the County of Lancaſter, by Robert Barton Eſquire, to Leven and Browndo, 
where this Mzit was bzought by the ſaid Randal as Heir in full co the ſad 
Robert, to wit, Don of Ralph, Bꝛother of the ſaid Robert. The Defendant 
plead a Recovery in Bar thereof had after the Fine, in which the laid Robert 
was vouched, who vouched over the common Uouchee : And by all the Court 
this common Recovery with ſuch double Woucher (which is the common Aſ- 
ſurance of Lands) is a Bar by reaſon of the Woucher, to every manner of 
Right which the Uouchee, oz his Heir by means of him is co have to this 
Land, which is paramount the Recovery, And ſo it is of every manner of 
way whereby they are otherwiſe to come to the Land befoze the Recovery, 
And if the Recovery be erroneous, it remains a god Bar until it be avoidey 
by Erroz.” But ik the Recovery be void, oz che Uoucher not warranced co 
| be 


—_ 


Paramor verſus 
Verrald; - 1 


Or 


be, purſuing the Appearance of the Tenant, but pꝛecedent to it, as was pꝛe⸗ 
tended, and ſo no Tenant to warrant the Uoucher when the Uoucher was 
made, the Recovery ſhall be no Bar in ſuch a Cale; and the Caſe here was 
infozmed to be this, foz the Mzit of Eytry bears date 1 Mar. 7 Eliz. return 
able Die Lune in 4+ ſeptimana quadrageſhm# prox. futur. and the Uoucher 
was made in 4. ſeptimana quadrageſſime, 7 Eliz. the ſaid firſt dap of March, 
being the firſt Week of this Lent, 7,Eliz. And upon this it was inferred that 
the Lenant was not to appear until Monday in the fourth Week of Lent, 8 
Eliz. which is a long time after that the Qourher appealed and vouthed over, 
But by the whole Court the Dziginal Whit ſhall be taken as it is,wiitten, 
to be returnable on Monday, iu the fourth Week of the ſame Lent, 7 Eliz. fo 
tt ſhall be taken as it is witten ſhoztly;moft beneficially that it can be to make 
the Recovery god. And if it had been witten Proxime, it ſhould refer to the 
week befoze, and ſo god, And if the wozd'(Fucur.)had bien written at la 
(Futura) it alſo hall refer to Septimana, and therefoze being wzitten briefly 
it ball refer as it may beft do to make the Recovery god. if it had been 
in (arts ſeptimata proximæ quadrageſſimæ at large, then the wozd Proximæ 
ſhall refer to Quadrageſſimæ becauſe of the Caſe : Eut if it had bern Proxima 
it ſhall refer to Septimana, becauſe alſo of the Caſe 3 But here as the Cafe is, 
it ſhall be a god Reference to make the wozds Tunc proxima futur. to ſhew 
what fourth week of Lent, to wit, For yore enſuing the firſt day of March. As 
if a Pan be bound by Obligatton, bearing date the firſt day of March, to pap 
the roth day of March then next enſuing, this thall be taken the roth day of 
this March, becauſe this is next enſuing the firft day. 


Paramor verſas Verrald. 


4. N Treſpaſs of Aſſault and falſe Impꝛiſonment, by Robert Paramor againſt 
John Verrald, and others, ſuppoſed to be done at ſuch a Pariſh and Ward 
in London, the 2oth dap of May, 35 Eliz. The Defendants juſtiſle by reaſon 
of an Execution upon a Recovery in the Court of Sandwich, within the Cinque⸗ 
Pozts, Debt, and traverſe Abſque hoc, in that they were guilty in London, 
&c. - The Plaintiff reply and maintain the Aſſault and Ampziſonment, as it 
is ſaid, and traverſes Abſque hoc quod habetur aliquod tale Recordam loquele 
prout, the Defendants have alledged, Et hoe paratus eſt verificare per Recors 
dum illud, And upon this the Defendants demurred in Judgment : And per 
Curiam the Defendants Plea Prima facie was god, becauſe it was a ſpecial 
manner of Juſtification, which cannot be pleaded and alledged to be in any 
other place than where it was done, in the ſame manner as if they had juſtifi- 
ed by fo2ce of a Capias direced to the Sheriff of another County, than where 
the occaſion bzought, oz by Warrant of a Juſtice of Peace of another Coun- 
tp, fo matter of the Peace, and the like, which are not like to the Caſe of 
Partridge, who was beaten in the County of Gloceſter by Dir Henry Pole, foz 
which be bꝛought an Action in London: And Dir Henry Pole would have ju⸗ 
ſified by Aſſault of the Plaintiff in the County of Gloceſter, with a Traverſe 
that he was not guilty in London: But it was then ruled in this Court, that 
he could not do it to ouft the Plaintiff to ſue in London, but in ſuch a Caſe he 
might have alledged that the Aſſaule was done in London, becauſe it was al- 
ſo a thing tranſitozy, of which they ſhall take notice there, and ſo help him⸗ 
ſelf if the matter had been true. | 
But in the Caſe at the Bar, if the ſpecial matter alledged in the Fozreign 
County be falſe, as here, the Plaintiff may maintain his Action and traverſe 
the ſpecial Matter alledged by the Defendant : And ſo a Traverſe in ſuch a 
Caſe may be upon a Traverſe when Falſity is uſed, co ouſt the Plaintiff of 
that benefit which che Law gives him, * 
| ary 
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Wood verſus Slaning's 
Matthews. 8 3 Caſe. 


Hillary Term, 38 Eliz. 
Wood verſus Matthews. 


1. 17 a Wie of Erroz bought by Owen Wood, againſt Griffeth Matthews, 
, upon a Judgment given in the Common Pleas, the Cale was bziefly 
. us. ; 1 . . 
The ſſſue in the Common Pleas was, whether one were taken by a Cap. 
ad ſatisfaciendum, or not, and upon the Trial thereof at the Nift pzius, the Ju- 
ry found for the Plaintiff in this Action, to wit, that the Party was not taken by 
the ſaid Capias, and upon the back of the Pannel entred dicunt pzo Quer. but 
on the back of the Poſtea the Clerk of the Aſſizes certified the Pannel thus, to 
wit, That the Jury ſay, that no Capias was awarded, which was otherwiſe than 
was put in Iſſue, or found by the Jury; and the Roll of the Record was accor- 
ding to the Poſtea, and upon this Judgment given for the ſaid Patthew then 
Plaintiff, upon which (amongſt other Errors) Fs variance between the Iſſue and 
Verdict was aſſigned for Error, and after Deliberation had upon this Point, and 
this matter alledged by the Defendant in the Writ of Error, and certified out of 
the Common Pleas, the Court awarded as to this Point that the Record ſent up 
out of the Common Pleas by the Writ of Error, ſhall be amended, according to 
that which was endorſed on the back of the Pannel, for the Endorſement upon 
the Pannel is the Warrant for the certifying of the Poſtea, and ſo this Warrant 
over to him that makes the Entry in the Roll : And therefoze whereas it was al- 
ledged that the Poſtea was amendep in the Common Pleas after the Recozd 
removed, it was holden to be well done there; fo2 although the Recozd were 
removed by the Wzit of Erroz, pet the Niſi prius, the Poſtca, and the like re- 
main till there, as it is of the Warrant of Attozney, and the like : And ff 
the Poſtea had not been amended there, but ſent up with that which was en- 
dozled upon the Pannel, all ſhall be amended here accozding to that which was 
envozſed upon the Pannel, and acco2ding to this there was a Pzeſivent ſhewn 
Trin. 35 H. 8. between Whitfeild and Wright, where the Iſſue was, whether 
a quantity of Gꝛain were delivered between two Feaſts, and endozſed upon 


the Pannel (Dicunt pro quer.) and yet the Poſtea certified (and the Rolls alſo 


made) that the Delivery was made ad feſta, and upon this matter alledged in 
Banco Regis, and the Erroz in this Point aſligned and certified out of the Tom⸗ 
mon Pleas, the Reco2d removed by the Mzit of Crroz was by Award of the 
Court amended, and the wozd (Ad) razed out, and the wozd (Inter) wiitten 
in lieu of it, accozding as it appeareth it ought to have been by the Note upon 
the bark of the Pannel. And the like Amendment was made lately in che 
Chequer Chamber, upon Crroz bzought there upon a Judgment given in Ban- 
co Regis, where the Jndoz\ment upon the back of the Mzit was (pro Quer.) 
and the Poſtea and Roll was, that the Plainciff was guilty, and there amends 
ed the laſt Term, 


Slaning's Cafe. 


N Slaning of Bickley was ſeiſed in his Demeſn as of Ie, of the 
Pannoz of Bickley, and of a Pill in Walkhampton, in the County of 
Devon, called a Blowing Mill: and of another Pill there, catled a Knock- 
ing Mill, and of an Acre of Land there alſo, and of divers other Pannozs and 
Lands in the ſaid County of Devon, the ſaid Pills and Acres of Land in 
Walkhampton, then being in the Poſſeſſion of one Peterfeild, and Atwill, of 

an 
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an Etate faz divers pears then ko — and 
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And they . that the Condition doch not bind neither the ſaid John 
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therefoze che nature of che yayment of it ig alcered by che fntent of the Will, 
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Plumpton, to p2ejudice him of bis 
it ball be but a Condition en be paid accozding to : upd 
demand, and not at the perl of the, Patty. Aud whether the word twerbe⸗ 
month ſhall be taken foz a year, oz twelye months, acco3bing to a8 dayscothe 
month, ag ee EN AN uths,'02 che like, And they agreed 


that in this Cale it ſhall be taken foz the Ahle pear, accozdiugto the com 
Ta fc Eat and eng obs Spinion 


pf is alifknce, by ſuch fraud he ſhall not 
take advantage of the, Tonditſoy, being a ping vone on parpole, if it har 
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7 uam Kelly and Thornaſine his Wife, were feilen of certain Lands fn 
; . Eth. in the.. 


Don and Meir of the ſaid William 
of Dowmand, and of an 100 Acres 


over, and this Fine was with Pzotla- 
| the Pollettion of at. con- 


Hall verſus 
Arrowſmith. 
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tent of the Parties that this ſhall be rendzed. And therefoze Popham ſaid, that 
by ſo many Fines which have been levied in ſuch a manner, and to ſuch who 
have Land in che ſame Towns where the Conulance hath been (conſidering 
that always moze Land is compziſed in Fines by number of Acres, then Pen 
have, oz is intended to paſs) by them at ſome time, oz in ſome Age, it would 
have come in queſtion if the Law had been taken as Manwood twk it, but in 
all ſuch Caſes the Poſſeſſion hath always gone otherwiſe, which ſhews how 
the Law hath been always taken in ſuch Caſes, 

And therefoze if a Pan be to pals his Pannoz of D. to another by Fine 
Executozy, and he levy the Fine to him by the name of the Pannoz of D. and 
of ſo many Acres of Land in D. and S. being the Towns in which the Pan⸗ 
no2 lies, after which the Conuzoz purchaſeth other Lands in theſe Towns, 


the Fine befoze the Statute of Uſes ſhall not be executed of theſe Lands pur⸗ 


chaſed after the Conuſance, and the Fin? ſhall wozk to theſe which he had 
power and intent to paſs, and no further, .. 

And it ſeemeth to them, that an Uſe map be averred without Deed upon a 
Fine ſur Render. And all agreed that if there had been a Deed to have de⸗ 
clared the purpoꝛt of the Fine, that the Fine ſhall not be taken to extend furs 
ther than is compiled in the Deed. And what is the cauſe thereof, the Deed 
oz the intent of the Parties and none can ſay but that it is the intent of the 
Parties, and not the Deed, and the intent may as well appear without the 
Deed, as with it, albeit it be not lo concluſive by Parol as by Died. 

And therefoze ſuppoſe J have 100 Acres of Land in a Cloſe in D, and IJ. 8. 
hath another 100 Acres in the ſame Cloſe and Town, and I. S. hath 100 
Acres of Land in the ſame Town out of this Cloſe,. and my intent is to le- 
vy a Fine to I. S. of the whole Cloſe by the gams of 200 Acres of Land, with 
a Render as befoze, and Jlevy ic-accozdingly, ſhall the Kender enure to the 
Land, which I. S. had in the ſame Town : It is clear that it ſhall not, al- 
though it be without Deed: Why then ſhall the Kine here be taken ta wozk 
rather to the Land tallen Karkian, than to any other, Lands which, any other 
had in the ſame Towns, when it appeareth plainly; that it never was the 
intent of the Parties; that the Fine.ſhould extend to theſe Lands called Kar- 
kian, and it was decreed in Chancery accozdingly, 


| Hall zer/as Arrowſmith. 
S195. K 1 N 4 — 
4. T NB the Caſe between Hall and Arrow[mith, it was agreed by the whole 
Court in the King's Bench, Thad if a Copy-holder foz life hath Licence 
to make a Leaſe fpz 1098 pears, if he all live ſo long, and he makes a Leaſe 
foʒ thze pears wit hout ſuch a Limication; chat pet this is no Fozfeiture of his 
Eſtate, becauſe the Operation of the Law makes ſuch a Limication to the 
Eſtate which he made, to wit, that it ſhall not continud but foz his life, and 
then ſuch an expꝛels Limitacion in the:Caſe where the Law it ſelf makes it is 
but a meer trifle ; and pet if a Leſlie foz life makes « Leaſe for years, and he 
in the Reverſion confivi lt, it remains god after the death of the Tenant foz 
life, but this then'Hall be as if it han ben made by him in the Reverſton him- 
celf, and ſhaK{ be his Leaſe : But il che Leaſe there:hod been made determi- 
nable upon the life . Lenant foz lite; the Confirmation thereof by him in 
the Reverſion will not help him after the death of him who was Tenant foz 
life, Cauſa patet. 
But in the pꝛincipal Caſe, if the Copy-holder had had an Eſtate in F& by 
Copy, it had bien a Fozfeiture of his Eſtate to make an abſolute Leaſe, be- 
cauſe in that Caſe he does moze than he was licenſed to do, 


P Any 


106 


Arthur Johnſon's Taunton verſs 
Caſe. 5 3 Barrey. 


And they agreed that ſuch a Licence cannot be made to be void by a Condi⸗ 
tion ſnbfequent to the Execution thereof, to undo that which was once well 
erecuted. But there may be a Convirton pzecedent united to it, becanſe in 
ſuch a Caſe it is no Licence until the Condition perfozmed ; but the Licence 
befoze mentioned is not a conditional Licence, but a Licence with a Limita⸗ 
tion, and therefo2e had not deen of fojce, if the Limitation which the Law 
makes is this Caſe had not been, and the Limitation in Law ſhall be pꝛefer⸗ 
red befoze the Limitation in Deed, where they wozk tu one and the (ame ef- 
fect, and not different; | | 


- Arthur Johnſon's Caſe, 


5, 42 Johnſon was poſſeſſed of a Term foz pears, and ſo poſſeſled, aſ- 

ſigned this over to Robert Waterhouſe and John Waterhouſe, being 
B2others to the Wife of the ſaid Johnſon, to the uſe of the ſaid Wife z the 
ſaid Johnſon dies, and makes his Wife his Executrix, after which the (aid 
Wife takes Robert Witham to Yusband, who takes the Pꝛofits of che Land 
during the like of his ſaiv Wife, the Wife dies inteſtate, her ſaid Bzothers 
being next of Rin to the tatd Wife, rok Adminiſtration as well of the Gods 
of the ſaid Mife, as of her firſt Pugband.' And whether the ſaid Wacer-hou- 
ſes, oz the faid Witham ſhall have this Leaſe, oz the Uſe chereof, was the 
queſtiow in the Chancery, and thereupon put to the two Chief Juſtices, upon 
which they and the Chtef Baron, and all che other Juſtices of Serjeants Inn 
in Fleet · ſtreet, and Beamont allo wete clear in Opinion, that the ſaid Admi⸗ 
niſtratozs had now as well the Intereft as the Uſe alſo of the ſaid Term, as 
well in Conlciente as in Law, ann that they had che Me as Adminiſtratozs 
to the lald Wife, and that the ſaid Wickham ſhall not have it, becauſe it is ag 
a thing in Action, ' which-the Adiittiftratozs of the Wiſe always ſhall have 
and not the Busband. As it an Obligation hay been, made to the ule of che 
Wlike: Aud this Dpinton was — nm din L.02d Keeper of 
the great Seal of England, and it as ſo berree. . 
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Mich. Term, 38 & 39 Eliz. 


Everet's C aſe, 


1. 1 = Caſe was moved by the Chief Juſtice to the other Chief Juſtices 

at Ser jeants Inn in Fleet-ſtreet, concerning one Everet, who befoze was 
attaint fo; t of an Yozſe, and repzieven t, and indicted 
again foz ſtealing another Yozſe befoze this Actainder : And the Uicar of Pel- 
ton, in the County of Somerſet was indiged as acceſſary befoze this Felony, 
ros the pzocurement of it; and Everet being again indicted upon the laſt Zn⸗ 
dictment, did not plead that he was fozmerly indiced of another Felony, &c. 
but acknowledged the Indictment whereby the Acceſlary was arrained, tried, 
and. found guilty, and had his Judgment alſo as the Pzincipal, but che Exe⸗ 
cution of the Acceſſary was reſpited : And now moved whether upon this mat- 
ter it ſhall be fit to execute the Acceſſary, the Pzincipal being executed. 

And it ſeemed convenient to all the Juſtices and Barons that he ſhall be ex- 
ecuted, and that the matter was clear in this Caſe, becauſe the Pzincipal did 
not take advantage of his firſt Attainder by way of Plea, but acknowledged 
the Died, in which Cale the Acceflary may well be arraigned: But if the 
Pzincipal had pleaded his fozmer Attainder, whether now he ſhall be put to 
answer fo2 the benefit of the Queen, having regard to this Acteſſary, who 
otherwiſe ſhall go quit, becauſe there was not any pꝛincipal, but he who was 
fozmerly attainted. 

And it ſeemed to Popham and ſome others, that it ſhall be in the ſame man⸗ 
ner, as if the ſame Perſon ſo fozmerly attainted ſhould be cried now foz Trea- 
5 4 „ as appeareth by 1H. 6. 5. becauſe it is foz 
advantage of the King in his Oſcheat of the Land: and notwithffanding, 

t it is moved by Stamford in his Pleas of the Crown, it ſeemed to Popham 
chat chere was no diverſify where the Treaſon was made befoze the Felony 
of which he is attainted, and where after and-befoze the Attainder ; And by 


his Clergy after his 
done befoze the C 


Aud of this O 

Jutkices in the time of Wray. And as to the Otatute of 18 Eliz. cap. 7. N 
is nt to be underffod but that he who hach his , and delivered accoze 
ding to this Statute, ſhall be vet foz anp Felony done befoze 
his fozmer Conviction oz Atrainder; if it be fuch foz which he cannot have his 
Clergy ; fo2 the woꝛds are, That he ſhall be put no to anſwer, xc. in the ſame 
manner as if he had been delivered tothe Dzdinary, and had made his Puts 
gation, auy thing in this Act to the contrary notwithſtanding. 


P 2 Pollard 


— 
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Pollard 1 — verſus Jeoffreys, 
Luttrell. * and others. 


— — 


Pollard ver ſas Luttrell. 


2. | be an Ejectione firmæ between Pollard and Luttrell foz Lands in Hubury 

and Liſtock, upon a Title between the Lozd Audeley and Richard Au- 
deley, it was agred by the Chief Juſtices, that if the Diſſeiſoz levy a Fine 
with Pꝛoclamations actoꝛding to the Dtatute of 4 H. 7. and a Stranger withs 
in five years after the Pzoclamations enter in the Right of the Diſleiſee, 
without the Pꝛivity oz Conſent of the Diſſeiſ&, that this ſhall not avoid the 
Bar of the Fine, unleſs that he aſſent to it within the five years, foz the wozvs 
of the Dtatute are, ſo that they purſue their Title, Claim oz Intereſt by wap 
of Action, oz lawful Entry within five pears, &c. and that which is done by 
another without their Allent, is not a purſuing by them accozding to the in- 
tent of the Statute, foz otherwiſe by ſuch means againſt the Mill of the Dil⸗ 
—_ every Stranger map avoid ſuch a Fine, which was not the intent of 
the Statute. 


Mountague ver/w Jeoffreys and others. 


3. 1 * Treſpaſs by Edward Mountague Plaintiff, againſt Richard Jeoffreys 
and others Defendants, foz a Treſpaſs done in certain Lands called 
Graveland, in Hailſham in the County of Suſſex, the Caſe upon a Special Mer⸗ 
dic was thus. | 
Sir John Jeoffreys late Chief Baron, being ſeiſed in his Demeſn as of Fee 
(amongſt others) of the ſaid Land called Gzaveland having Iſſue but one only 
Daughter, by his Will in Writing deviſed all his Land of which he was ſeiſed in 
Fee — the ſaid G2zaveland) to his ſaid Daughter for 21 years, gc. and the 
ſaid Land called Gzaveland (which was then in Leaſe for divers years, to one 
Nicholas Cobb, which years at the time of the death of the faid Sir John Jeof- 
freys continued) he deviſed to the ſaid Richard Jeoffreys- his Brother, and his 
Heirs, and by the ſame Will he diſpoſed divers Legacies of his Chattels, and the 
Remainder he gave to his ſaid Daughter, and made her Executrix of his ſaid Will ; 
after which the firſt Wife of the ſaid Sir John Jeoffreps being dead, he cove- 
nanted with Mr. Geozge Gozing to take the Daughter of the ſaid Geozge to 
Wife, and covenanted with the faid Geozge;(amongft other Lands) to aſſure the 
ſaid Land called Gzaveland to the ſaid Geozge Gozing and Richard 
and their Heirs, to the uſe of the faid Sir John — and Mary Gozing 
Daughter of the ſaid Geozge, and the Heirs of the ſaid Sir Johu Jeoffreys, by a 
certain day, before which day the Marriage being had, the (aid Sir John Jeof⸗ 
freys made a Deed and ſealed it, and delivered it, containing a Feoffment of the 
ſaid Land called Gzaveland (amongſt others) to the caid Geozge Gozing and 
Richard Geoffreys, and their Heirs, to the Uſes aforeſaid,: in performance of 
the ſaid Covenants, with a Warrant of Attorney to make Livery accordingly, 
and the Attorney made Livery in other parts of the Land, and not in Gzaves 
land, and this was in the name of all the Lands compriſed in the Deed, and the 
ſaid Nicholas Cobb never attorned to this Deed ; After which Sir John Jeof- 
freys interlined in the ſaid Will, that the ſaid Mary then his Wife ſhould be 
joynt Exccutrix with his Daughter: And in the Legacy of the reſt of his Goods, 
ec. he interlined the ſaid Parp his Wife to be Joynt-Tenant with his aid Daugh- 
ter, without other Publication thereof; and afterward the ſaid Sir John died, 
the aid Daughter being his Heir, who took to Husband the (aid Edward Pouns 
tague. 
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Fennor's | Scot verſus Sir Anthon 
Caſe. F j 4 Mainy. : 
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ing of his Youſe and Cloſe in ſuch a Town, the Defendant juſtifies in 
Youſe and Cloſe in the ſame Town, and ſhews which, to put the Plain- 
cif to his new Aſſignment, to which the Plaintiff replied that the Youſe and 
Cloſe of which he complains is ſuch an Youſe, and gives it a ſpecial name, 
upon which the Dekendant demurs, and adjudged that the Plaintiff take no- 
thing by his Wzit:foz albeic an Houſe may have a Curtilage which paſleth by 
the name of a Pelluage with the Appurtenances, pet this ſhall not be in this 
Caſe, foz by the Bar the Plaintiff is bound to make a ſpecial Demonſtration 
in what Pelluage and what Cloſe he ſuppoleth the Treſpaſs to be done, as to 
ſay that the Moule hath a Curtilage, the which he bzoke, and it ſhall not be 
taken by Intendment that the gpeſſuages had ſuch a Curtilage to it, if it be 


not ſpecially named. 
Fennor's Caſe. 


5. hs Treſpaſs bzought by Fennor in the Common Bench, againſt 

foz bzeaking his Cloſe in, &c. the Defendant pleads a Bar at 
large, to make the Plaintiff aſſign the place in certain, where he ſuppoſeth 
the Treſpaſs tobe done, the Plaintiff thereupon alledgeth that the place where 
he complaineth is ſuch, 8c. and ſheweth in certain, another then that in which 
the Defendant juſtifies, the Defendant avers that the one andthe other are all 
one, and known by the one name and the other, and thereupon the Plaintiff 
demurs, and adjudged there foz the Plaintiff, becauſe that in ſuch a Cale up- 
on ſuch a ſpecial Aſſignment, it ſhall be taken meerly another than that in 
which the Defendant juſtifies, in as muchas the Plaintiff in ſuch a Caſe can- 
not maintain it upon his Evidence given, if the Defendant had pleaded Not 
Guilty to this new Aſſignment, that the Treſpaſs was done in the place in 
which the Defendant juſtifies, although it be known by the one and the other 
name, and that the Plaintiff hath god Title to it, becauſe that by his ſpecial 
Alligument, ſaying, that it is another than that in which the Defendant ju- 
ſtifies, he ſhall never after ſay, that it is the ſame in this Plea, foz it is mer 
contrary to his ſpecial Aſſignment ; And upon this a Wzic of Erroz was 
bzought in the King's Bench, and the Judgment was there affirmed this 
Term foz the ſame reafon, Quod nota. 


Scot verſes Sir Anthony Mainy. 


ET bzeaks 
an 


6, 1 Debt upon an Obligation of 200 l. by John Scot Gent. againſt 
Sir Anthony Mainy Knight, the Condition eof being to perfozm 

the Covenant compꝛiled in an Indenture of Demiſe made by the ſaid Sir An- 
thony to the ſaidPlaintiff, of his Capital Peſſuage in Holden with the Lands 
to it belonging, &c. amongſt which Covenants one was, that whereas by the 
ſame Jndenture he had demiſed it to him foz 21 years, that the ſaid Sir An- 
thony covenanted with the ſaid John Scot, that the ſaid Sir Anthony from time 
to time, during the life of the ſaid Sit Anthony, upon the Surrender of this 
Demiſe, oz any other Demiſe hereafter to ve made by the ſaid Sir Anthony, 
of the.ſaid Peſſuages and Lands, and to be made by the ſaid John Scot, his 
Executozs o; Adminiſtratoꝛs, and upon a new Leaſe to be made ready ingroſ- 
ſed to be ſealed and offered by the ſaid John Scot, his Erecutozs oꝛ Adminiſtra⸗ 
tozs tothe ſaid dit Anthony, fo the like term and number of years in che afoze- 
ſaid Andenture compꝛiſed fo the ſame Rent, 6c. to-ſeal and deliver to the ſaid 
John Scot, his Erecutozs and Adminiffratozs, And the laid Dir Anthony as 
to this Covenant pleaded, did not ſurrender, noz offer to ſurrender co him the 
ſaid Demiſe, noz offer to him any new Demiſe of the Pꝛemilles, ready in⸗ 
groſſed foz coſeal it foz the like term, &c, as it is in the Covenant, 
And 
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Mounſon vers 
Welt. F 


And foz the other Covenants he pleads Perfozmance of all ; To which the 
Plainttff replies, that the ſaid Þir Anthony after the Obligation, and befoze 
the Action bzought, had renvzed the lald Peſſuages and Lands by Fine to one 
Walter Savage and WIlliam Sheldon their Exetutozs and Aſſigns foz eighty 
pears, from the Feaſt of Eaſter next befoze the Fine which was Paſch. 36 Eliz. 
whereby he ſaid, that the ſaiv Six Anthony had diſabled himſelf to renew his 
Leaſe accozding to the Covenant, upon which it was vemarred in the Com⸗ 
mon Bench, aud the Judgment given foz the Plaintiff, as appeareth, Trin. 
37 Eliz. Rot.2573. And upon this Judgment a Mit of Erro; was bzought 
in the King's Bench and agreed this Term, And it was moved that the 
Judgment was erroneous, in as much as the firſt Act was to be done by 
John Scot befoze the new Leafe was to be made, to wit, the @urrender of the 
fozmer Leaſe, and the drawing of the new one ought co have been done by the 
Plaintiff, which not being done on his part, the ſaid ir Anthony is not 
bound to make the new Leaſe. 

And alſo it was moved, that as the Caſe is here, the ſaid John Scot might 
ſurrender to the Defendant, notwithſtanding the intervening of this Leaſe 
between the Leaſe of the Plaintiff, and the Inheritance of the Defendane, as 
if a Pan make a Leaſe foz pears in tus and afterwards make auother 
Leaſe to a Stranger, tobegin after the end of the fozmer Leaſe, this ſhall noc 
hinder but that the firſt Leaſe map be ſurrendzed to him who was the Leſſoz, 
notwithſtanding the ſaid Term intervening, 

To which it was anſwered by the Court, that the Plaintiff here need not 
to make an Offer of the Surrender of his Term to the ſaid Sir Anthony, in as 
much as the ſaid ir Anthony hath diſabled himſelf co take the Surrender, 


oz to take theLeaſe acco2dving to the purpozt of the Condition, and by this 
diſabling of himſelf the Obligation is fozfetred, Come per 44 E. 3. 8. and by 
Littleton alſo, If a Pan make a Feoffment, upon condition co re-enfeoff him, 


this is not to be done until Requeſt thereof be made by the Feoffoz, yet if in 
the mean time che Feoffee ſuffer a fained Recovery of the Land, grant a Rents 
charge, acknowledgeth-a Statute, taketh a Wife, oz the like, the Feoffoz 
map re-enter, without Requeſt made to re-enfeoff him, and the reaſon is, bes 
cauſe that by any of theſe the Feoffee hath diſabled himſelf co perfozm the 
Condition in the ſame plight, as he might have done at the time of the Feof- 
ment, in the ſame manner here, foz by this Render by the Fine, the Revers 
ſion paſs in Right, ſo that the Termoz in Poſſeffion attozning to it, they 
ſhall have che Rent reſerved upon the firff Leaſe, and therefoze the Plaintiff 
cannot now ſurrender to the ſaid Sir Anthony, but to the Gzantees of the Re- 
verſion, and therefoze there ſhall be no pzejudice to the Plat becauſe the 

Plaintiff to make the Surrender co 


Mounſon verſus Welt. 


7. | be an Aﬀiſe bzought in the County of Lincoln, befoze Gawdy and Owen, 
un Thomas Mounſon Eſquire, Pemandant, againſt Robert Welt Tes 

nant foz Lands in Sturton, Juxta Stu. The Defendant Weſt pleaded Nul Te- 
nant del Franc-tenement named in the Mzit, and if that de not found,then Nul 
tort, nul diſſeiſm: And the Alliſe found that the ſaid Defenvanet was Tenane 
of the Tenements now in Plaine, and put in view co the Recognicozs — 4 
| iſe, 


Mounſon verſus 
Welty 1 


Alliſe, in manner and fozm as the zit ſuppoſeth : And further that the ſaid 
Weſt thereof diſſeiſed the ſaid Mounſon namely of the Tenements in the Will 
of one Mounſon : And did not find either the wozds of the Will, noz 
the Will it ſelf what it was, & c. Aud the Juſtices of Aſſiſe upon this Uerdict 
upon Advice wich the other Juſkites, gave Judgment, that the Plaintiff hall 
recover, &c. upon which a Wit of Etro was bzought in the King's Bench, 
where it was moved that the Judgment was erroMous : Firſt becauſe the Jus 
ty have not found that the Defendant was Tenant of the Free-hold, agre- 
ing wich the fozm of the Plea, for the Mit of Aſſiſe doth not ſuppoſe him to 
- _ of the F2@-hbld, and therefoje the Uervict iti this Point not ful- 
v tound, | 

The ſecond Crro2 is, that the Deiſin of the Plaintiff is not enquired of, 
accozding to the Charge given to them. as well as the Diſſeiſin foꝛ the Charge 
was t hat they ſhould enquire of the Deifin of che Plaincift, Kc. But to both 
theſe the Court anſwered that the Merdig was well enough, notwithſtanding 
theſe Exceptions, fo every Alliſe bzought luppoleth that there is a Dilleiſoz, 
and a Tenant named in it, then this Aſſile being bzought againft a ſole Per- 
ſon, ſuppolech him to be a Diſleiſoz and Tenant alſo ; and therefoze the Uer- 
dict laying, that de was Tenant as the Wizic ſuppoſech, is now as ſtrong in 
this Caſe, as if they had found that he was Tenant in the Fz&-hold, foz the 
Tenant of the Ftie⸗ hold ought to be named in the Wzit : But ik the Aſſiſe 
bad bern bzought againſt two, z moze, ſuch a Uetdict had not ben god, foz 
it ſafficeth if any of them be Tenant of the Fre-hold, and then the Writ 
doch not ſuppoſe one to be Tenant mo2e than another, but ſuppoleth one Te- 
vant to be named in the Mit. And there foze in ſuch « Caſe the finding ought 
& be ſpecial, to wit, that ſuch an one is Tenant of the Fre-hold, oz that 
there is a Tenant of the Fr&-hold named in the Wzit. But where one only 
is named in the Wit to be Diſſeiſoz and Tenant, ic is ſufficient to find as 
here, foz by this it is certainly found that he is Tenant of the Fre-hold, 
And foz the other Point, although it be a god direction foz the Judges to 
tha Jury. whereby they may the better perceive that there ought to be a Dei- 
gu in him, oz 6therwile thete cannot be a Difleiſin by the other, pet in Dev 
82 ihe be Diſſeiſed who. was not then ſeiſed : But the Aﬀlike having 


the Dilleifin; the Seiſerwin Kato is found included in the Diſſeiſin, But 
2 the - Point: moved, that the Uerdic was nat perfect, in as much as they 
found the Difſeilin with a Nift, it feemed to Gawdy that the Judgment upon 

Uerdict was ertonedus, as where a Uerdic in another Action is imper⸗ 
a Venire fatias de novo ſhall be awarded to try the Afſue again: And if 


2 fucha Uerdis it is Erroz 3 ſo here the Uerdict in this 
n 


t being invertain, there ought to have been a Certificate of Aſſiſe to have 
better opened: But the chzee other Juſtices held (as the Caſe is) that the 
Uerdict in this Point is certain enough, foz that which cometh befoze the Niſi 
"og is placed) is meerly nugator. as in the Caſe of the Lozd Stafford againſt 
r Rowland Heyward, the Jury found Non aſſumpſit, but if ſuch Witneſſes 
ſay true (as thep believe they did) Aſſumplit, 6c. it was but a meet Hugation. 
But it ſeemed to Popham that if the Uerdic had been, if che wozds of the 
Will vo not paſs the Land, then that he difſeiſed, and if they paſs, then that 
did not difteiſe-; there if the wozds of the Will be not found, the Uerdict 
d been all jmperfec, but here the Uerdid is full and perfec befoze the Niſi, 
and therefoze the Judgment was affirmed, 


Holme 
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Holme verſus 8 
Cee. 


Holme verſus Gee. 


8. Formedon in Deſcender was bzought by Ralph Holme Demandant 
| againſt Henry Gee ans Elizabeth his Wife Tenants, and the Caſe 
was thus, 
Ralph Langley and others gave two Meſſuages and a Garden, with the Ap- 
purtenances in Pancheſter, to Ralph Yolme the great Grandfather of the De- 
mandant, and to the Heirs of his Body begotten, after which the ſame great Grand- 
father by Deed indented,” dated 20 September, 14 h. 7. enfeoffed John Gee 
of one of the ſaid Meſſuages, and of the ſaid Garden, rendring — the (aid 
great Grandfather and his Heirs 13 Bl. 4 b. a year, at the Feaſts of 8. Michael, and 
the Annunciation by equal Portions, after which the faid John Gee died ſeiſed 
of the ſaid Meſſuages and Garden, and it deſcended to Yenry Gee his Son and 
Heir 3 after which the ſaid great Grandfather by his Indenture, bearing date 
6 Partii, 12 H. 8. enfeoffed the ſaid Yenry Gee of the other Meſſuages, ren- 
dring alſo to him and his Heirs yearly 13 8. 4 b. at the ſaid Feaſts aforeſaid, by 
equal Portions, after which Holme the great Grandfather died, Stephen Yolme 
being his Son and next Heir, who was ſeiſed of the. Rents aforeſaid, and after- 
wards alſo died ſeiſed, Robert Yolme being his Son and Heir, after which the 
ſaid Henry Gee died ſeiſed of the ſaid two Meſſuages and Garden, and they deſ- 
cended to Elizabeth his Daughter and Heir, who took to Husband one Riz 
chard Shalcroft, and had Iſſue the ſaid Elizabeth, Wife of the ſaid Henry Gee, 
Tenant in the Fozmedon, after which the (aid Richard Shalcroft and his Wife 
died, after which, and before the Marriage had between the ſaid Penry Gt and 
Elizabeth now Tenants in the Fozmedon, the ſaid Elizabeth enteoffed one Ri⸗ 
chard Gꝛernlearch of the ſaid Meſſuages and Garden, after which, to wit, at the 
Feaſt of the Annunciation of our Lady, 3 Eliʒ. the ſaid Yenry Gee Husband to 
the ſaid Elizabeth, paid 13 8, 4 d. for the ſaid Rent reſerved as is aforeſaid, to 
the ſaid Robert Molme, after which, to wit, on Ponday next, after the Aſſum- 
ption of our Lady, at Lancafter, before the Juſtices there, a Fine was levied 
with Proclamations according to the Statute, between Thomas Apnſwozth and 
Thomas Holden then being ſeiſed of the Tenements aforeſaid Complainants, and 
the ſaid Penrp Gee and Elizabeth his Wife, Deforceants of the Teriements afore- 
faid, whereby the Conuſance was made to the ſaid Thomas, and Thomas who 
rendred them to-the ſaid Henry Ot and Elizabeth his Wife, and to the Heirs 
of their Bodies, the Remainder to the right Heirs of the faid ry: the five 
years palt after the Proclamations in the life of the ſaid Robert Holme, after which 
the ſaid Robert died, and Ralph his Son and Heir brought the Fozmedon upon 
the Gift firſt mentioned, and the Tenants plead the ſaid Fine with Proclamation 
in Bar, and the Demandant replied, ſhewing the ſeveral Diſcontinuances made 
by the great Grandfather as aforeſaid, and the Acceptance of the ſaid Rent by 
the ſaid Robert, by the hands of the now Tenant Menry Gee as is before alledg- 
ed, and that the ſaid Henry was then ſeiſed of the ſaid Tenementsin Fee in Right 
of the ſaid Elizabeth then his Wife, and although that he alledged the ſaid ſeve- 
ral Feoffments to be made by Deeds indented, with che Reſervation as aforeſaid, 
yet it is not mentioned in the Replication that he ſhews forth-the Deeds whereby 
the Reſervation was made; to which the Tenant by way of R&-joynder ſhew the 
Feoffment made by the ſaid Elizabeth Shalcrofb to the ſaid William Gzeen⸗ 
ditch, whereby he was ſeiſed at the time of the Payment of the ſaid Rent at the 
faid Feaſt of the Annunciation of our Lady, and traverſe Abſque hoc, that the 
ſaid Yenry Gee was thereof then ſeiſed in Right of his Wife, in manner and 
form, whereupon it was demurred in Law, and adjudged by the Juſtices of Aſ- 
ſiſe at Lancaſter, that the Plaintiff ſhould be barred, whereupon the Tenants 
have now brought their Writ of Error. 
And 


Holme verſas 
Gee. 
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And by Popham and Clench the Judgment is to be affirmed ; Firſt, becauſe 
that the Acceptance of the ſaid Rent had been by the hands of one who was to 
pay it, to wit, the Tenant himſelf, pet this ſhall not bar the Right of Jntail 
in the ſaid Robert Holme (as a Releaſe of his Right ſhould do) but this Acce- 
ptance ſhall only fozecloſe him of his Action, to demand the Land during his 
life, and therefsze the Right which che ſaid Robert had, being barred by the 
Fine, the Son is without Remedy, foz the Don ſhall never have Nemedy up⸗ 
on the Fine levied in time of his Father, the five years after the Pꝛoclama⸗ 
tions being paſſed : But in Caſe where the Right begin firſt to be a Right in 
the Son, and not where there was Right in the Father. 

And further it ſ&med to them, that the Payment of him who had not any 
thing in the Land at the time of the Payment, as here, ſhall make no conclu⸗ 
ſion to him who accept it, becauſe this Payment is as none in Law, 

And bp them the Rejopndure of the Traverſe, Abſque hoc, that Henry Gee 
was ſeiſed at the time of thePayment in Fe, in Right of his ſaid Wife, in 
manner and fozm, as in the Replication is alledged, is god enough, foz he 
traverſech that which the Demandant hath ſpecially alledged to deſtroy the 
Bar, and contrary to that which is alledged, it ſhall not be intended that they 
had other particular Eſtate at the time of the Payment, which may make the 
Payment to be god. | 

And albeit the Traverſe had bern, Abſque hoc, that the ſaid Henry was ſei- 
ſedin Right of his ſaid Wife, Modo & forma prout, the Demandant hath 
alledged without ſaping in Fe, as it is pleaded here, pet the Jury ſhall be 
put to find it, if he were ſeiſed in Fee, In jure Uxoris, and not of any other 
particular Eſtate, as in 12 E. 4. 4. A Feoftment is pleaded by Dev, the other 
makes Title, and craverſeth Abſque hoc, that he enfeoffed Modo & forma, 
not ſhewing fo2th the Deed, pet he who pleads the Feoffmenc, by Littleton, 
ſhall give no other Feoffment in Evidence, than that which is pleaded by the 
Ded. And by 18 E. 4. 3. In Treſpaſs the Defendant juſtifies the Entry and 
ſowing of Cozn, becauſe that M. was ſeiſed in Fee, and ſowed the Land, and 
the Defendant as his Servant entred and cut it, the Plaintiff ſaith, that it 
was his Free-hold at the time of the ſowing, Abſque hoc, that it was the Free- 
hold of the ſaid M. and per Curiam, it is not god, fo2 ſuch matter was not al- 
ledged by the Defendant, but he ought to traverſe the Seiſin in Fee, which 
was alledged, and god, and ſo it is god here. 


But it ſ&@ms to Clench, that the Replication is not god, becauſe he doth 
not ſay, by the Mziting upon which the Reſervation was made, which con- 
cludes Robert by his Acceptance, Hic in Curia prolat. as by Hill. 15 E. 4. 15. 
I a Pati will bar a Woman of her Action foz her Land after the death of her 
Husband, by Feoffment made by the Baron and Feme, during the Cover- 
ture by Derd, rendzing Rent, by reaſon of Acceptance of the ſaid Rent after 
the death of her Pusband, he ought to ſhew the D&d, and ſap, Hic in Curia 
prolat.” oz otherwiſe the Plea is not god, becauſe that in ſuch a Cale albeit ic 
were a Gifc in Tail, the Wife ſhall not be concluded by her Acceptance un⸗ 
leſs that the Gift were by Deed. 


+!Popham, True it is, in caſe the Party will demur it: but ſuppoſe 
in this Caſe, the Tenants had erpzefly acknowledged the ſaid Feoffments, 
and then concluded afterwards as they have done here, ſhall they afterwards 
take advantage of not ſhewing the Deed 2 A think that not, no moze here 
here they admit it, and plead the other matter to avoid the Concluſton ; foz 
if u double Plea be pleaded, if the other Party demur upon ic, he ſhall take 
the advantage of the doubleneſs : But if he paſs it oder, and they pzoceed in 
pleading upon another Point, the doublenels is gone. 


N And 
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Willis. 


2 E. 4. If a an be bound to be Nonſutc in all Actions w 


And Fennor (aid, that the Righe which is intended to be laved within the 
firſt Bꝛanch of the Statute of 4 H. 7. is, that upon which the Party may pur⸗ 
fue his Action, oz enter fo2 his Remedy, the which the ſaid Robert could not 
do in, when the Fine was levied, becauſe he had accepted the Rent, but zhe 
fir® Right which was in ſuch a Caſe, was that in the Demandant, 


Stroud verſus Willis. 


9. I NB Debt upon an Obligation of 401. by William Stroud Plaintiff, as 
aint ] n Willis Defenvant, the Condition whereof was, Af che ſaw 
Willis his Pelz, Executozs, oz Alligns, ſhould pay 02 cauſe to be paid years 
ly to the ſaid William Stroud, the Rent, oz ſum of 37 L. 10 8. of lawful Po- 
ney, at the Feaſt of ©. Michael, and the Annunciation, by equal — | 
cozding to the Tenure, true intent, aud meaning of certain Articles of Agree 
— indented, made between the ſaid Parties of the ſame date, that the Db- 
clan Bo; that then the Obligation ſþgU be void, and the Defendant ſhews 
192 "Arc es, which were thus, © wir, tnt the ſaip William Stroud had ves 
miſed to the Defendants all ſuch Tenements in Leatminſter of, oz in which 
the ſaid William then had au mls life by Copy. Anglice Copie des, ex 
cept accozding to the cuſtom of t of Yearminlers from the — 
ciation of our Lady then laſt paſt paſt, fo; foztp years if che ſaid William thouly 
fo long live, reudzing yearlp to the ſaid William 371. 10 5. of lawful Poney, 
at the Fealls of &. Michael, and gur . 1 equal poztions, under the 
Eaſt- Gate of the Caſtle of Taunton, in the County of Somerſet, &c. with vis 
vers things compziled in che Iain Articles. To > which Points the Defen- 
dant pleabed, that at the time of the m of the lain Articles the Plaintiff 
had not any Eſtate in EG ements in Ycatminſtcr afozeſaiv, foz Term of 
his life, bp Capy,. Anglice Copie des, except accopding to any Cuſtom of 
the ſaid Paznga of gx aud that the Dbligation was mane faz the 
Papment of the ſame we Nene erved Up the laid Articles, and demands Judgs 
ment, &c. Where laintiff demurred in the Common Bench, ann 
there * vo — that bau Plaintiff ſhould recover his Debe aun 
Damages, as appeareth there, Mich. 36 & 37 Kliz. Rot. 3 12. upon which a 
Mit of Erroz was bzought in the e Bing 8 1 and 15 moved that La 
Judgment was erraneaus, in a8 n the matten he ought o 
dern bare of his Action ⸗ , > if an ry Aalen e 8 
the Deny, by the Articles, the Defendant mig 422 and 
the Plaintiff ſhould be clearly barred : Ag ifs a Pan be hound to make an 
Eſtate, os to allure to anst her all the Lands which he hach by Deſcent from 
bis Father, 93 all the Lauds which he hath by Purchaſe from ſuch an one, oz 


And of Opiniun Gawdy was, ſaying, in as m much as the Dbligaeion 
is, that 1. 25 paid accoadi to the true intent of the Articles, 

of them is not that the Rent ſhall be paid if any Land 
foy it ſhould be paid, as by 22 H. 6. if a =_ be boun 
is reſerved. upen a Lett mane to him, he 
if it be to Jenny tothe Leale, 
upon the . Jaidas 6 Kee 
4 interim befoze the day of ee de 
ding of is upon ſuch an Obligation 
ſeemed ta Popham, that the « Jrvgmen 
the Caſes that were put z but 
cation goes in the A uber rig be ld there as —— r — fp 
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ſuch an one, oz to aſſure to another all his Lands in Dale, he may ſay, that be 
hath not any Suit, oz that he hath no Land in Dale: Eut if it be that he hall 
be Nonſuit in a Formedon depending, oz to enfeoff him of White Acre, there 
it is no Plea, becauſe he refers to a ſpecial Point. And by 18 E. 4. Ik a 
Pan be bound to another to pay him 101. foz which a Stranger is boundto the 
ſaid Dbligee, it is no Plea foz him to ſay, that the Stranger is not bound to 
pay him 101. foʒ when the Condition refers to ſuch a ſpecial matter, this can- 
not be denied of him who is bound. 

And therefoze in this Caſe the Defendant cannot ſay, that there were not 
any ſuch Articles, . contrary to that which is ſpecially compziſed in the Cons 
dition, as by 28 H. 6. Aan was bound to perfozm the Covenants compziſed 
in a certain Indenture of Covenants, he ſhall not ſap, that there was not any 
ſuch Indenture, becauſe it reſozts to a Special. 

Do I think, if a Pan be bound to pay the Rent of 101. a year reſerved up⸗ 
on an Indenture of Demiſe made of Lands in D. payable at ſuch a Feaſt, he 
ſhall.not ſay againſt it, that there was no ſuch Demiſe made, noz no ſuch Kent 
reſerved upon the Demiſe, but is eſtopped of the one and the other. And in 
Hill. 3 Eliz. A Pan was bound that he ſhall pay to A. oz the Obligee, all ſuch 
ſums of Money as T. S. deceaſed ſtands bound to pay by his Obligation to the 
ſaid A. and of one R. P. to the behwofof the Childzen of ſuch an one, accozding 
to the Mill of the ſaid Party; and in Debt upon this Obligation he ſaith, 
that id T. S. was never bound by any ſuch Wziting Obligatozy to the 
ſaid /&i@nd R. P. &c. to pap, &c. Pro uſu filiorum, &c. as in the Condition, 
and per Curiam adjudged no god Bar, becauſe he is eſtopped to deny the ſpecial 
matter, which is matter of Wziting, and not a bare matter in Deed, 


Kirton ver/#s Hoxton, and others. 


10. I? an Appeal of Mayhem bzought by Kirton Plaintiff, againſt Appeal of 
Robert Hoxton Eſquire, and divers other Defendants, the one of the 2%" 
Defendants plead Nul ticl in rerum natura, as another of the Appellees, anp 
if it be not found then as to the Felony and Mayhem Not Guilty: Agredby 
the whole Court that ſuch a manner of pleading is not to be ſuffered in an Ap⸗ 
peal of Mayhem, becauſe no Life is put in danger by the Suit: And pet it was 
objected that there are p2eſidents, that ſuch fozm of pleading hath bern admit- 
ted in Appeals of Mayhem. But che Court had reſpec to it, that the reaſon 
in all the Boks of Law in which it hath bern admitted in an Appeal of death, 
and the like, is, that it ſtands in Favorem vitæ, and therefoze it is admitted 
to be god, oz otherwiſe by the Boks, it ſhall not be admitted to be ſo, foz 
the doubleneſs of it: But no Life is to be put in jeopardy in this Caſe, and 
therefoze ſuch a Plea ſhall not be admitted, but the Not Guilty ſhall ſtand, 


by which the other Plea is waived, 


Q 2 Hillary 
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6 Hen Earl of Pembrook ver fas | 
- 1 Sir Henry Barkley. 5 
Hillary Term, 38 Eliz. 
Henry Earl of Pembrook verſus Sir Henry Barkley. 
See this Caſe 


Coke lib. So 76. 
4. 


1 — the Cale, betwien Henry Earl of Pembrook Plaintiff, 
and Dir Henry Barkley Knight Defenvanc, the Cafe upon che pleading 
appeareth to be thus. 

The ſaid Earl was ſeiſed in his Demeſn as of Fee, of the Marmor of tocktriſt, 
in the County of @omerſet, to which manner the Office of the cuſtody of the Fo- 
reſt of @elwod, in the ſame County belongeth, and alſo that there was before 
time of memory, an Office within the ſame Foreſt called the Ateutenantihip, or 
Cuſtody of the ſaid Foreſt belonging to the ſaid Mannor, of which alſo the aid 
Earl was ſeiſed in his Demeſn as of Fee: And that there was one part of the ſaid 
Foreſt called the Meſt part of the faid Foreſt, in which thete were two Walks, or 


Bayliwicks, the one called fotabertale and the other Bzewick Walk : 
And that the faid Lieutenant bad the Deer, and che Diſpofition and 


Appointment of the Keepers of the faid Foreſt, And that the ſaid 
ſeiſed, by his Writing, g 
ther had granted the Office of Licutenantſhip, and Depuryſhip, of the Qi eit 
part of the ſaid Foreſt, Cum vadiis, ec. quands acriverie, and the Kerperfhip of 
Bꝛewick Walk aforefaid, to the ſaid Six Mautice Barklep Knight, and the 
Heirs Males of his Body, and inſtituted and ordained him, and the Heirs Malcs 
of his Body, Lieutenant and Deputy thereof to the ſaid Eazl and his Heirs, con- 
firmed the Grant aforefaid. 

And further by the ſame Deed granted and confirmed to the ſaid Sir Paurice, 
and to the Heirs Males of his Body, the ſaid Lieutenantſhip and Deputythip of the 
faid Weft part of the faid Foreſt, and ao the Keeperſhip of the faid Walk called 


Walk, with the Lodges, c. 
Provided always, and the ſaid Sir ꝓuutite coveranted and granted, for hi 
and the Heirs Males of his 


him 
„wich the faid now Earl his Heirs —4 * that 
it (hall be awful for the aid Earl his Heirs and Aſſigus, to have all the erni- 
nence or Commandment of the fard Garne and Hunting, and pleaſure there, as if 
this Grant had not been made. | 

provided alſo, and the faid Sir Parrice covernnted, and promiſed for 
him, and the Heirs Males of his Body, to, and wirt the faid Earl, his Heirs and 
Aﬀgns, that the faid Sir Maurice and the Heirs Males of his Body, and their Aſ- 
frerecand Aﬀgnces, wilt preſerve the Game as ſair as it commonly hath beerrnſed, 
and that neither the ſaid Sir aurice, nor any of the Heirs Males of his Body, nor 
any of their Aſſignees, will cut any manner of Wood growing upon any part of 
the Premiſſes, unleſs for neceſſary Brouſe, and ſuch as they may lawfully cut of 
their own, and as was accuſtomed, cc. after which Sir Maurice died, and Sir 
Henry Barkley his Son and Heir Male, cut four Gals within the ſaid Walk cal- 
led Bzewicks, growing upon the Soil of the Queen there, every one of them be- 
ing Timber, and of the value of 13 8. 4 d. and converted them to his own uſe. 
And whether by this Act done by the (aid Sir Henry, the now Earl of Pembzok 
may re-enter into the things granted by him, was the Queſtion, which ſtands up- 
arr two Points, the firſt, Whether the laſt Pꝛoviſo makes a Condition, or be but 
a meer Covenant. 2. Whether this Act makes a Forfeiture of the ſaid Offices 
granted as before by the courſe of the Common Law. 

Gawdy, Clench, Walmſley and Beamont, that the firſt Proviſo is not a Con- 
dition, either becauſe he is not by this to do moze than he may do by his Su⸗ 
perioꝛ Cuſtody, in which Caſe he ought to do it by his own Authozity, as to 

take 
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take his Fe⸗Dirr, 03 to chaſe and kill Dex by Marrnt, and che like ; oz 
otherwſſe if it wall be taken, that he may by this Proviſo kill oz chaſe the 
Game at his pleafure, it is void, becauſe as to it, he is to do that which he 
oughc not to da by his Ditice, to wit, to deſtrop the Game, which by his Df- 
nue he is to pzoſerve 3 and therefoze foz the firſt, it ſtands merly upon the 


Codenant. 

Then when he ſaith further in the ſecond Clauſe ; P3ovided alſo, andthe 
ſaiv Sir Henry Barkley covenants, this is to be intended that it ſhall be as the 
ocher foz the won alſo, and this is but a bare Covenant as the firſt was, 

Aud they ſaid further, that this laſt Proviſo ſhall be ſaidentirely che wozds 
of the Gzante hbnfelf, as che Covenant is, and without wozds of the Gꝛau⸗ 
$82 a Condition cannot be, foz it is foz him to condition with the Eſtate given, 
and not fo; him to whom the Gzant is made; And therefoze ſuppoſe that it 
had been on the other part, to wit, Pꝛovided always, and the Gzantoz cove- 
nant that the Gzantee ſhall have the Refuſe of the Bzouſe, and the like; this 
hall not be ſaid tobe aup Condition, but a mer Covenant: In like manner 
Hall it be on the other part. 

Auv further, it ia common foz Seriveners and ignozant Perſons co make in 
effect every Covenant to begin wich a Proviſo in this manner, and therefoze to 
_ a manner of Proviſo as a Condition, it ſhall be to perilous to the 

0 


Men. 
And foz the Caſe upon the Keaſe made by Serjeant Bendlocs, which was 


Provided always, and it was covenanted, granted and agreed between the Par- 
ties, if the Leſſee fell or alien the Term, that the Leſſor ſhall have the Preferment, 
This they agre&v to be a god Condition, as was adjudged in the Common 
Bench, 32 Eliz. but the Caſe there is, becauſe they are the wo2ds as well of 
che Lefſoz, who may add a Condition to the Efate, as of the Leſſ&e who made 
the Covenant, which is not here, But they laid, that the Caſe between Ha- 
mington and Pepull which was x7 Eliz. in the King's Bench, was moze nigh 
in reſemblance to the Cale in queſtion, which was that the ſaid Pepull made a 
Leaſe foz pears to Hamington of a Farm, except the Mod; and covenanted 
with the Nelles that he ſhall take all manner of Under-wad, pꝛovided al waps, 
and the Lefl@ covenant that he will not cut any manner of Timber-tre, and 
this was avjuvged no Condition. And as to the other Point they ſaid, that 
the of Trees by him who had the Cuſtody of che Fozeſt, is not a F02- 
feicure of his Dffice by the Common Law, as it is of him who hath the Cu⸗ 
ftodp of a Park, foz there is another ſpecial Officer who hath the Charge of 
Mod in a Fozeft, to wit, the Uerverer and the Woodward, and therefoze ic 
is no Fozfeiture of him who hath the Cuſtody of the Fojeſt to cut Trees, foz 
he hach another Charge, to wit, the Cuſtady of the Game only, and not of 
the Mod. 

And further the cutting of one oz two Tres is no cauſe of Fozfeicure, foz 
it map be that there is Covert-ſhade and Bzouſe ſufficient of that which yet 
remains, in which Caſe it is no Fozfeicure if it be not averred that theſe things 
are impaired by it. 

But the Chief Juſtices, Chief Baron and all che other Auſtices and Ba⸗ 
tons were of a contrary Opinion. And foz the matter of Fozfeiture at Com- 
mon Law, they ſaid that it was a cauſe of Fozfeiture of an Office at Common 
Law to cut the Trees, as well in che Caſe of a Fozeſter, as in the Caſe of a 
— foz the Fozeſter hath not only the Charge of the Game, but of 

that is within the Fozeſt by which che Game is fed, pzeſerved, oz ſuccour⸗ 
ed, and they are fed by the Bꝛoule, and ſuccoured by the Shade, and have the 
calmer and better Lodging by reaſon of the Trees ; and therefoze by their 
Dffice chep are to have a care of theſe things as well as of the Game, foz 
without thele the Game cannot ſtand : as to ſay, chat there are others — 
p ve 
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When a Provi- 
ſo makes a 
Condition, 


have ſpecial Charge of the Mod and Paſture, as the Woodward, oz Agiſter, 
this is no Pꝛot that the Fozeſters, oz Ke are diſcharged thereby; | 

And the Fozeſters and Keepers are by their-Offices to'pzeſent the Pil-do- 
ers in the Weds within the Fozeſts of the Mod⸗wards, ann cherefoze they 
have to do with it, And by Carta de foreſta, none may cut his Md within 
his Fozeſt, Niſi per viſum Foreſtarii, ergo-the Fozeſters have charge thereof 2 
And every voluntary Act done by an Officer 'contrary to that which belongs 
to his Fffice is a Fozfeiture of his Office, - as by voluntary 'kilting of Backs, 
cutting of Trees, Mod, oz the like: but otherwile it is of things done oz 
ſuffered by his negligence if it be not common oz often. And albeit the Trees 
here were not many, oz that it was not averred that the Game was to be 
hurt thereby, pet it cannot be intended but that it is ſo much ampaired by it, 
as it ſhould be by the killing of a Fuck in the Fozeſt, by which che Dffice 
thall be fozfeited, becauſe the Gamk is thereby the wozſe, and pet there may 
be Game ſufficient without this Buck, but he hath voluntarily done a thing 
contrary to his Office, and therefoze-it is a Fozfeiture of his Office, and ſo 
it ſha[l be in this Caſe, * i xr 

And foz the other Point they ſaid, it was-a Condition andalſo a Covenant, 
and it was foz god purpoſe to have it to be ſo: foz ſuppole that the Game 
had been deſtroyed by the ſaid Hir Henry, ſhalt this be a ſufficient Recompence 
oz Satisfaction to enter foz the Condition bzoken 2 No, and therefoze the Co⸗ 
venant was made to recompence him foz Damages. 25 

And when upon the Habendum a Proviſo is added foz a thing to be done by 
him to whom the Deed is made, oz to reſtrain him to do any thing, this is a 
Condition, as well as if it had been a Condition which ſhall make oz ſhall re⸗ 
ſtrain to do ſuch a thing, foz they are in this Caſe che wozds of the Gzantoz, 
to reſtrain the Gꝛant in ſome manner, and to ſhew in what manner he ſhall 
have it, and it is always to him who paſlſeth the Eſtate, and to no other, 
Then ſuppoſe here, that the Proviſo had been; Provided always that the Gran- 
tee ſhall not cut any Tree, And the Gzantee covenant alſo that. he will not cut 
any Tree, this is plainly a Condition and alſo. a Covenant; then it is as 
plain in the Caſe in queſtion, which is; Provided alſo, and the Grantee cove- 
nant, tc. that he will not cut any manner of Wood: diſtinguiſh the Sentence 
by his p2oper Diſtinction, and it is clear that it is a Condition as well as a 
Covenant, And to ſay, that there is a diverſicy between this Caſe and that 
Cale upon Serjeant Bendloe's Leaſe, becauſe there it is, Provided always, and 
it is covenanted and agreed between the Parties; In which Caſe it is alledged, 
that the Agreement which is the Plaintiffs, goes to the Proviſo to make it a 
Condition foz him, as well as it ſhall go to the Gzantee to make it to be-a 
Covenant from him: they underſtand no difference, becauſe the Proviſe as it 
is placed, is of it (elf as ſpoken by the Plaintiff; and the Agreement between 
the Parties that ſuch a thing ſhall be done by the Leſſee, makes it a Covenant 
on his part only, all being to be perfo2zmed by him, as plainly as in the Caſe 
in queſtion. 

And to ſay, that the laſt Proviſo ſhall not be a Condition, becauſe the firſt 
cannot enure as a Condition, becauſe that which is to be done may lawfullp 
be done with it, oz without it, oz becauſe that the matter to which the Proviſo 
is annexed, is repugnant to the nature of the thing granted, yet this is not 
becauſe of the nature of the wozd it ſelf, but by reaſon of that to which the Pro- 
viſo is annexed, and therefoze the Proviſo following hindzed in its Dperation 
by means of the wozd, alſo : And therefoze if a Pan makes a Leaſe foz years, 
pꝛovided always that the Lefſo2 may enjoy and hold the Pannozs of D. (which 
is other Land) oz that the Leſſee ſhall Kill I. S. theſe are void Conditions; 
Eut grant then that it is further pzovided alſo that he ſhall not alien his 
Term, is not this a god Condition although that which was Pꝛecedent was 
no Condition 2 It is clear that it is not; and they ſaid fo; Hamington'g 2 

» that 
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that it was but of the nature of a Declaration with what Mod the Leſſee 
ſhall meddle, becauſe it depends upon the Covenant of the Leſſoz, and it is 
general, to wit, that he map cut any manne2 of Under wod, pꝛovided that he 
do not cut any manner of Timber 3 and Popham was of Council with Ha- 
mington in this Caſe, and the Court at the ing. inſiſted much that it 
was a Condition, and that foz the reaſon then a d, that it depended upon 
the Covenant of the Leſſoz, which was general foz all manner of Under- 
wood, becauſe that Dtandels growing between great Trees, might be taken 
within the general wozds of all manner of Under-wod, foz to make it plain 
fe was well put in, that he wall not cut auy manner of Ti and 
therefoze in this Point it was but a Declaration, with what Mad he ſhould 
meddle, although in truth it was of another thing than was compiled in the 
Covenant befoxe : And then the adding of a Covenant to ſuch a Proviſo ſhall 
not make the Proyiſo of anscher uature, than it was befoze the Covenant mane, 
02 if gb — been added 22 Sn — — _ — — 
gave Judgment mington. And am nnoz 
of D. iu D. and of Black Acre in D. and {> ſeiſen, A covenant with I. S. that 
be al enjoy the (aty Pannsz faz ten peats : P20bided and che ſaid LC. coves 


nant that be ſhall nat enjoy Black Acre, this Covenant is not a Condition, but a 
Declaration deduced ouc of my Covenant, ta make a plain Declaration, that 


be put this Caſe, ſuppoſe it had been; Provided, 

he ſhall not cut any Trees: None will neny but 
that this had been a Condition aud a Covenant alſo: And what diverſity is 
there where the wozd is at the Coneluſion, and fo couple the Condit 
Covenant 2 And weare not to alter the foz 
—— do they know not what by their ixnozance, ſhall be cozzected 

And they agreed, that where a Dificer is by his Dffice to make 
inferioz Officers under him, — — — 
the ſuperioz Dfficer ſhall take thereof, and ſhall place a new DOffi- 
cer, as was done in 39 H. 6. fozthe of the Parſhall of the King's Be! 
put in by che great Parſhal of England, 


Eaflen 
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Overton verſas 
: Sydall. 5 | 


Eafter Term, 39 Eliz, 
Overton ver ſes Sydall. 


1. T Debt between valentine Overton Clark, Pꝛebendary of the Pꝛebend 

of Tervin in the County of Cheſter, founded iu the Cathedzal Church of 
Litchfield in the County of Stafford, agaiuſt Thomas Sydall @xecutoz of William 
Sydall, the Caſe appeared to be this, | | | 


Henry Sydall Clark, Prebendary of the Prebend, 26 Pati, 5 E. 6. with 
the Aſſent of the Dean and Chapter, and by Writing indented, demiſed the (aid 
Prebend to the ſaid William @pdall for 43 years, from the Feaſt of the Annun- 
ciation of our Lady, in the year of our Lord 1555. at the yearly Rent of 36 l. 
William Sydall aſſigned over. his Term, and died, making the faid Thomas 
his Executor, Henry @ydalt alſo died, and afterwards the Plaintiff was made 
Prebend, and for the Rent Arrear in his time, and after the Aſſignment this Acti- 
on is brought againſt the Executors in the Debet and Detinet. 


And it was alledged that in Hillary Term, 36 Eliz. Rot. 420. in the Caſe 
between Glover and Humble, it was adjudged in the King's Bench, that the 
Gzantee of the Reverſion ſhall not maintain an Action of Debt upon a Leaſe 
foz years againſt che Leſſee; himſelf,” foz any Arrears of Rent incurred, after 
that he had made an Alligument of his over to another, and alledged 
alſe that in Hillary, 29 blis in a Cale betweew - = it was ad⸗ 
judged, that an Action of Debediech'foz the Leflo2 himſelf againſt the Leſſee, 
fo2 Arvearages:of Rent reſerbed upon the Leaſe, and accrueq after the Leſſee 
had aſſigned His Term over 1and hoth theſe- Caſes were avMdged acco2ding- 
Iy in the King's Bench, and the reaſon in the firſt Caſe was, becauſe that by 
the aut of rhe Reverſion: nit, the paivity. of Contract which was between 
the Lefloz andehe Leſlee is dillolved, and the Gzantee of che Reverfion as to 
it but n s 533 Lan. r tüU An 
E neee e e eee e | 
But in the laſt Caſe the p2ivity of.Contvact is not - diſſolved between the 
Leſſoz and the Leſſee, notwithſtanding the Leſſee hath paſſed over his Term, 


neither is the Contract thereby determined betwixt the Parties. 


But Fennor ſaid, that in this Caſe the pꝛivity in Deed is gone by the death 
of the Leſſee, and therefoze the Executoz who is but pzivy in Law, is not 
ſubject to this Action, unleſs in caſe where he hath the Term; in which Caſe 
8 ſhall be charged as he who hath Quid pro quo, which is not in the Cale 

ere. 


And he ſaid furt her, that a Leaſe made by a Pꝛebend is god no longer than 
his own life, but is meerly void by his death, and therefoze ſhall not be ſaid to 
be a Contract to bind further than his life, and therefoze alſo he ſaid, that the 
Action will not lie in the ſaid Caſe foz the Ducceſſoz, 


But Gawdy ſaid, that here the Leaſe is confirmed, and therefoze god du- 
ring the Term, but it ſeemed co him that the Erecutoz who is but pzivp 
in Law ſhall not be chargeable with his Action foz the Arrearages due after 
the Aſſignment over, and yet he agreed that the Heir, the Succeſſo2, and the 
Cxecutoz of the Leſſoz ſhall have Debt againſt che Leſſ himſelf, foz the Ar- 
rearages which accrues to be due after the Aſſignment over of the Leaſe : 

But 
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But he laid, that the Action of Debt againſt the Executoꝛ upon a Leaſe made 
to the Teftatoz, anvfoz che Arraarages due in the time of the Executoz, ought 
to be in the Debet and Detinet, uud that fo2 the Occupation of the Term, 
whereby he hath Quid pro quo, which ts not in this Cale. 


Popham ſaid, that foz the time that the Contract ſhall bind in nature of a 
Contract, there is not any differente between the Heir the Succeſſo2, and che 
Executoz of the Leſſoz, and the Executoz 0z Avminiſtratoz of the Leſſee, foz 
the one and the other are equally pꝛivy to the Contract, and a Contract oz 
Covenant eſpectally being by wziting, binds as ſtrongly the Erecutoz oz Ad- 
miniſtratoz, as the Teſtatoz 02- the Juteſtate himſelf who made it. Foz 
theſe are Pꝛivies indeed to the Contra, and as to it repzeſent the Perſon of 
the Teſtato2 oz Inteſtate himſelf, 


And he agreed, that the Action of Debt againſt the Executozs, fo2 the Ars 
rearages of Rent of a Leaſe which he occupies as Erecutoz, and accrued in 
their own time, ſhall be in the Debet and Detinet; Che reaſon is, although 
they have the Land as Executoz, yet nothing thereof ſhall be employed co the 
Execution of the Will, but ſuch Pꝛofits which are above that which was to 
make the Rent, and therefoze ſo much of the Pꝛofits as is to make, oz anſwer 
the Rent, they ſhall take to their own uſe to anſwer the Rent, and therefoze 
they having Quid pro quo, to wit, ſd much of the Pꝛoſits fox the Rent, the 
Action ought to be bzought againſt them in ſuch Caſes, where they are to be 
charged in Debt foz Rent upon a- Leaſe made to the Teſtatoz, and have not 
the P2ofics of the Leaſe it ſelf, nvz means, noz default in chem to come to ir, 
the Action of Debt ought to be againſt them in the Detinet only, and this is 
the Caſe here, and therefoze the Acton being in the Debet and Detinet, doth 


not 1ye. | 


And further he agreed in this Caſe to the Opinion of Fennor, that the Adi⸗ 
on here doth not lie foz the Succeſſoz of the Pzebend who made the Leaſe, 
foʒ no moze than the Succeſſoz in this Caſe ſtall be bound by the Contract of 
his no moze ſhall he take advantage by this Contract, foz it is 
the Conſideration which makes him to be bound, and not only the Contrag, 
and ſo the Ducceſſoz in ſuch Caſes is but pzivy in Law, and not in Deed to 
the Contract of his Pzedeceſſoz, But otherwile it is of the Succeſſoz of a 
Biſhop and the like, which Leaſes are not void againſt the Ducceſſo2, vuc 


voidable, 
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2, JP" an Aſſembly of all the Juſtices and Barons at Sergeants-Inn, 

this Term, on Monday the 15th dap of April, upon this Nueſtion 
moved by Anderſon Chief Juſtice of the Common Bench: Whether Pen may 
arm themſelves to ſuppzeſs Riots, Rebelltons, oz to reũſt Enemies, and 
to endeavour themſelves to ſuppzeſs oz reſiſt ſuch Diſturbers of the Peace, 
oz Quiet of the Realm; and upon good deliberation, it was reſolved by them 
all, that every Juſtice of Peace, Sheriff, and other Miniſter, oz other 
Dubjeet of the King, where ſuch accident happen, map do it: And to fozti- 
fie this their Reſolution, they peruſed the Statute of 2 E. 3. cap. 3. which 
enags that none be ſo hardy as to come with fozce, oz bzing fozce to any place 


in Afray of the Peace, noz to go 02 ride armed, night noz day, unleſs he be 
R a Servant 
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Servant to the King in his pzeſence, and the Miniſters of the King in the 
Execution of his Pzecepts, oz of their Office, and theſe who are in thetr com- 
pany aſſiſting them, oꝛ upon Czy made foz Weapons to keep the Peace, and 
this in ſuch places where accidents happen upon the Penalty in the ſame @ta- 
cute contained; whereby it appeareth, that upon Cry made foz Weapons to 
keep the Peace, every Pan where ſuch Accidents. happen foz bzeaking the 
— may hy the Law arm himſelf againſt ſuch evil Doers to keep the 
race, 


Eut they take it to be the moze diſcreet way foz everyone in ſuch a Cale to 


attend and be aſſiſtant co the Juſtices, Sheriffs, oz other Piniſters of the 
King tn the doing of it. 


3. AE the ſame time it was alſo reſolved by them all ( except Walmſley, 
Fennor and Owen) in the Caſe of one Richard Bradſhaw and Robert 
Burton, who with others lately by wozd entred themſelves into an Agreement 
one wich another to riſe and put themſelves into Arms, and ſo to go from 
one Gentleman's Youſe to another, and ſo from Youſe to Pouſe to pull down 
Jucloſures generally z that this ſo appearing by their own Confeſſion, 82 by 
two Witneſles accozding to the, Statute, is High Treaſon by the Statute of 
13 Eliz. cap. 1. The wozdsof which Statute are, That if any intend to levy 
: War againſt the Queen, and this maliciouſly, adviſedly and expreſly declare or 
— — n utter by any words or ſayings, that this ſhall be High Treaſon : Foz all agreed 
Trelon. that Rebellion of Subjects againſt the Queen hath been always Vigh Trea- 
ſon at the Common Law, foz the Statute of 25 E. 3. cap. 1. is, that levying 
of War within the Realm againſt the King is Treaſon, and Rebellion is all 
the Mar which a Subject can make againſt the Bing. 


But Walmſley and the others with him ſaid, that the Statute of 1 Mar. cap. 
12, 10. That if any to the number of twelve, oz moze, aſſemble themſelves 
to the Intent to pull down Incloſures, Pales, and the like with fozce, and 
continuing together after Pzoclamation, accozding tothe Statute, to go away 
by the ſpace of an hour, oz do any, of the Dffences mentioned in the Statute, 
that this is Felony : Do that if theſe Actions had been Treaſon at the Com⸗ 
mon Law, it had been to no purpoſe to have made it Felony, 


And it ſeemed to them that the Reſiſtance ought co be with Fozce to the 
Nucen, befoze that ſuch Aas ſhall be ſaid Treaſon, 


But all the other Juſtices agreed (and ſo it was put in ure lately in the 
Caſe of the Appzentices of London) that if any aſſemble themſelves with 
Fozxce to alter the Laws, oz to ſet a Pzice upon Uicuals, oz to lay violent 
hands upon the Pagiſtrate, as upon the Papoz of London, and the like, and 
wich Fozce attempt to put it in Action, that this is Rebellion and Treaſon 
— Law, and this Statute of i Mariz, makes it in ſuch a Caſe but 
Felony. 


And they put a diverſity between the Caſes of pulling down Jncloſures, 

Pales, &c. compiled in the Statute of 1 Mar. foz thoſe are to be underſtod 

where divers to the number of twelve, oz moze, pꝛetending, any oz all of them 

to be injured in particular, as by reaſon of cheir common, oz other Intereſt 

in the Land incloſed, and the like, and aſſembling co pull ic down fozcibly, 

and not to the Caſes where they have a general diſlike to all manner of Zn 

cloſures, and therefoze the aſſembling in a fozcible manner, and with Arms 

to pull them down where they have any Intereſt, whereby they were in any 

. particular 
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particular to be annoyed oz grieved, is not Treaſon ; but the Caſe here ten⸗ 
ding £0 a makes the Act if it had been executed to be high Treaſon 


by the courſe of the Common Law. 
And therefoze the intention appearing as the Caſe is here, it is Treaſon 


by the Statute of 13. afozeſaid, 

Periam in ſome manner doubted of the pzincipal Caſe, but to intend to riſe 
with fozce to alter the Laws, to ſet Pzice upon any Uictuals, oz to uſe fozce 
agua a Pagiltrate foz executing his Dffice of Julkice, and the like, he ſaid 


they were clearly Treaſon by the Statute of 13; afozeſaid, if it may ap- 
wozds, 0z otherwiſe, as the ſaid Statute mentions, foz all 


t 
pear by expzeſs 

thele tend againff che Quten, her Crown and Dignicy, and cherefoze ſhall 
be as againſt the Nuen her ſelf ; And if it had been put in pꝛactice it had ben 
Lreaſon at the Common Law. 


Here ends the Lord POPHAM'S 
REPORTS. 
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in the time of 
King James , andRing Charms the Firſt, 


* n * P 


— 


Trin 1 15 Jac. i . King? 8 Bench TO) 
Hilt. Zac. Rot, 194. 


: -Brooks Caſe. 


N an Ejectione firmæ bzought by one Brook againſt Brook, the Caſe Op 

was thus. * / 

John Might a Copy-holder in Fee, to Eliz. ſurrendred his Land in- AO 
to the hands of the Lord by the hands of Tenants, 1 the Cuſtom, 
fc. without ſaying, to whoſe Uſe the Surrender ſhould be; And at the 

next Court the ſaid John Wiight was admitted Yabendum to him and his 
Wife in Tail, the Remainder to the right Heirs of John Wight, and the Wife 
of John Wiight now Defendant was ſeiſed from the time of the Admittance 
until this day: And it was objected by the Council of the Plaintiff, that the Surg Where upon 
render was void; becauſe no Uſe was limited, and therefore by - Conſtitution o — of 
Law ought to be to the Uſe of the Surrender, as if a Feoffment be made and no Lats 1 1 
Uſe limited, it (hall be to the Uſe of the Feoffor, or as it is in Sit @dward Cler's limited, to 
Caſe, Coke, lib, 6. 18. If a Feaffment be made by one to che Uſe of his aſt Willy pnoke wie i 
he hath the uſe in the mean time. 

2. That the Admittance was not available to paſs an Eſtate to the Wie, for 
ſhe was not named in the Premiffes, but only in the Habendum, and the Office 
| — an Pabendum is to limit the Ettate and not the Perſon, and therefore it is ſaid 
ozton and Tracie's Caſe in Plowd. Com. That if one be named to 
take an Eſtate in the Pabendum, where he was not named at all in the Premiſſes, 
this is not good. 

But it was reſolved by the whole Court foz the firſt Point, that the ſubſes 
quent Act ſhall explain che Surrender, fog, Gm abeſt Provitio partis, ad- 
eſt proviſio legis : And when the Copy-holder atteyta anew Admitcance, the 
Law inteuds that the Wurrender generally made was to ſuch an Uſe, as is 
ſpecified in the Avmittance, and the Lozd is only as an Inſtrument to convey 
the Eftate, and as it were put in truſt to make ſuch an Admittance, as hs 
who furrenders would have him to make: And Crook Jnffice ſaid, Fides ad- 
hibita fidem obligat. 1 
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Foz the ſecond Point it was alſo agred by the Court that the Wife ſhall 
take by this Admittance, albeit ſhe og named in the Pzemiſſes, but 
only in the Habendum; and they agreed, in Feoffments and G2ants, the 

not named in the Þ? — not take by — Habendum: 

rog 8 i | w; 

N . Jen ST] t 
Frank-m 2.0 is paſs . r- 
ty be only named in the Habenduy, 9d Lis, ſhould be otherwiſe the Eſtates 
of many Copy-holders would be And ſo they reſolved that Judg⸗ 
ment ſhould be __ the Defendant. 
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The ſame Term in the ſame Court. 


1 - L 7 WI 's Caſe. ; wa 
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T E Rectoz of the Church of libelled in the Spiritual 
Court, foz the Tithes of a riding Nag, where the Caſe was; That a Man 
let his Land, reſerving the running of an Horſe at ſome time, when he had occa- 
ſion to uſe him there: The Defendant ſhowed this matter in the Court by his 
Council, and piapen a-Pzohibition, and avers; that foz the ſame Land in 
which the Yozſe went he paid Tithes. And by the Court, nigh London, a 
Man will take an 100 02 200 to Gals, now he ſhall pay Tithes foz 
them, oz otherwiſe the Parſon ſhall be defeated. But in this Caſe, if the 
Defendant alledge and pꝛove that it was a Pag fo2 labour, and not fo; pzofic, 
a Pꝛohibition lies, 


args 


* * 


* 


— * 
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The ſame Term in the ſame Court. 
Havergall vers Hare. 


F an Ejectione firmæ bzought by Havergall againſt Hare, the Cale was thus. 
I A Rentof 201. per annum was — of Ozirn⸗Atre to one 7105 | 
Heirs, to be paid at Pichaelmas, and the Annunciation of oyr Lady, by equal, 
portions,” and the Grantor covenants, that if the Rent of 20 l. be. arrear by, the, 
ſpace of twenty days, that the Grantee may diſtrain, and that if there be not ſuf- 
ficient Diſtreſs upon the Land, or if there be a Reſcous Replevin, or Pound-breach, . 
that then it ſhall be lawful for the Grantee and his Heirs to enter and retain the 
Land to them and their Heirs, until the 201. be paid, 101, for one half years 
Rent was in Arrear, and for it an Entry was made. 1 

Mountague Chief Juſtice, and Doderidge Juſtice, there can be no Entr 
made when 10 l. only is behind, foz the wozds of the Deed are, that if ch 
Rent of 201, be behind, that the Gzantee and his Peirs map enter, and ik 
he ſhall enter now he ſhall retain the Land fog ever, foz the 20 l. ſhall never 
— | | | 

Crook and Haughton Juſtices, contrary, foz if 101. be Arrear, the Rent of 
201. is Arrear 3 foz Haughton ſaid, in an Allite of Rent of 401. where pars 
is Arrear, pet he ought to bring his Aſtiſe foz the whole Rent of 401. foz 
the Mzit ought to agree with the Dieb. : 

Doderidge agreed with him in the Caſe of an Aſſiſe, but not in the pztnc(- 
pal Point, oY | 

And 


Robinſon verſus FS Rawlinſon verſus 
Walter, 1 1 Breen. 4 9 


And foz the letond Point it was agreed by them all, that upon the En 
of the Gzantee, he ſhall have a Fee-fimple determinable, admicting the En, 
try foz the 10 l. to be god. 


th. = 


_ 
— 


The ſame Term in the ſame Court, and it is entred, 


14 Jac. Rot. 1484. 
Robinſon verſas Walter. 


R Obinſon bzought an Action of Trover and Converſion againſt Walter, 
and upon the whole matter the Caſe appeared to be this. 

A Stranger took the Horſe of the Plaintiff, and ſent him to a common Inn, 
and there he remained for the ſpace of half a year, at which time the Plaintiff 
had notice where his Horſe was, and thereupon he demanded him of the Inn- 
keeper, who anſwered that a perſon unknown left the Horſe with him, and aid, 
that he would not deliver the Horſe to the Plaintiff unleſs he would pay for his 
Meat, which came to 3 l. 10 fl. for all the time, and alſo would prove that it 
was his Horſe, upon which the Plaintiff demurred in Law. 
And it was reſolved by Mountague Chief Juſtice, Crook and Dodderidge, : 
Auffices ( Haughton Juſtice diſſenting ) that the Defendants Plea was god, An l\on-keep- 
foz the Jnn-keper was compellable to kep the Yozſe, and not bound at his n _—— 
peril to take notice of the owner of the Yozle, And by the Cuſtom of Lon- he be ſatistied 
don, if an Yo!ſe be b2ought to a common Inn, where he hath (as it is com- for Meat, al- 
monly ſaid) eaten out his Mead, it is lawful foz the Jun-keper to ſell him, beit he be leſt 
which Caſe of the Cuſtom implies this Caſe. And there is a difference where 7 Stanger. 
the Law compels a Man to do a thing, and where not; As if the Licutenant 
of the Tower bzings an Action of Debt foz Diet againſt one who was his 
Pziſoner, in this Caſe the Defendant cannot wage his Law, becauſe the 
Law compels the Lieutenant to give Uicuals to his P2iſoner, otherwiſe 
ik another Pan drings an Action of Debt foz Diet, and in the Cale at the Bar 
the Inn-keper was compellable. And Doderidge ſaid, that if the Law were 
as the Plaintiff would have it, it were a pꝛettp trick foz one who wants a 
Keeping foz his Wozſe. And Mich. 6 Jac. in the King's Bench, between 
Harlo and Ward, the like was reſolved as was cited by Barkeſdcls of Council 


with the Defendant, 


Mich. 14 Jac. In the King's Bench. 


Rawlinſon verſus Green, 


A Copy-holder ſurrendzed out of Court, accozding to the cuſfom of the 
Pannoz, which at the next Court was pꝛeſented, and Entry thereof 
made by the Steward, Scilicet, Compertum eſt per homagium, &c. but no ad- 
mittance : Afterwards Ceſtuy que uſe ſurrenders befoze Admittance, and the 
firſt Copy-holder lurrenders to the Plaintiff : And in this Caſe there were 
two Queſtions. 
1, Whether he may ſurrender befoze Admittance 
2, Who ſhall have the Land: whether che firſt Copy-holder, oz the Lo2d# 
Haughton Juſtice held that he could not ſurrender befoze Admittante, 2 
the 


128 Sir John Pool's Cooper zerſus ; eLee. verſus 
. A 5 | ; Smith. F 4 Brown. 


A Surrender the Entry of the Burrender voth not make an Admittante, fvq this being the 

of Copy-hold role Act of the te ward, ſhall not bind the Lov, and it is not like to the uſu⸗ 

canvot furrer- al fozm of an Admittance, foz that is, Dat Domino de tine ſecit fideitatetny dt 

mittance. admiſſus eſt inde tenens. Doderidge Juſtice agzeed and ſaid, that in Hare and 

| Brickley's Caſe, the Admittance ot a Copy-holver was compared to the In- 
duction toa Xenefice which gives the Poſſeſſion, 


Hillary, 14 Jac. In the King's Bench. 
Sir John Pool's Caſe. 


12 Executoꝛs bzought an Action of Debt, and one only declared, and 
they were ready foz a Tryal in the Country,and now it was moved that 
the Declaration might be amended, and the names of the other Executozs in- 
lerted : but per Curiam this cannot be without the Aſſent of the Parties. 


Paſch. 15 Fac. In the King's Bench. 


Cooper verſ#s Smith. 
0 N Action upon the Caſe was fo2 theſe wozds 3 viz. Waterman, 
—— and thou (Inuuendo the Plaintiff) haſt killed thy Maſter's Cook Juuu⸗ 


Thou haſt killed Endo, fc. and I will bring thee in queſtion for thy Life: And after Uerdic fdz 
tby Maſter's the Plaintiff, it was moved in Arreſt of Judgment by the Council of the De- 
Cook. fendant, that the wozds were not Actionable foz the incertainty, inaſmuch as 
it doth not appear who was his Paſter, noz that his Paſter had a Cok, 
innuendo can-  Mountague Chief Juſtice ſaid, that the wozos were Actionable, and albeit 
_ = 75 an Innuendo cannot make a thing that is uncertain certain, but ſhall ſerve as 
thing in er. a Predict, yet the wozds impozt that he had a Palter, and that his Paſter had 
rain, Þ cn MN which all the Court agreed, and Judgment was given foz che 
ntiff. 


Thou haſt ſa·· And another Action was bzought foz theſe wozvs, ſeil. Thou haſt ſacrificed 
crifced thy thy Child to the Devil 3 and adjudged that the wozds were Actionable, = 
Devil, 


Mich. 15 Fac. In the King's Bench. 


Lee verſus Brown. 


Whether Co- hs an Ejectione firmz bzought by Lee againſt Brown, the Caſe was this 
py-hold Lands Tenant in Tail of Copy-hold Land ſurrendred the ſame into the hands of the 
= be iotall- Lord, to the uſe of J. D. whercupon two Points did ariſe. 1. Whether Copy- 
_ hold Land be within the Statute of Donis conditionalibus, ſo that it may be in- 
tailed. 2. Whether the Intail may be cut off by the Surrender, | 
Doderidge Juſtice ſaid, as to the firſt Point, that it hath been a great Doubt, 
whether it may be intailed, but the common and better Opinion was, that by 
the ſame Statute co-operating with the cuſtom it may be intailed, and with 
this 


May verſus Riman v2r/#s Bickle I 
Kett. F , -and — 1 * 


this agrees Hcydon's Caſe iu my Lozd Coke's 3d Report, and ſo was the Dpi- An Intail of 

nion of the Court. Copy-hold 
And foz the ſecond Point, their Opinion alſo was, that it could not be cut cr og b, Sr 

off by @urrender, unleſs ic were by ſpecial Cuſtom, and they vireced the Ju- render, Sw 

ry accozdingly : And it was ſaid to maintain this Cuſtom, it ought to be by ſpecial Cu- 

ewn that a Formcdon had ben bzought upon ſuch a Surrender, and Judg- ſtom. 

ment given that it doch not lie; yet it was agreed that it was a ſtrong p2of of 

the Cuſtom, that they co whoſe uſe ſuch Burrenders had b&n made, had en- 

joyed the Land againſt the Iſſues in Tail: And it was ſaid by the Council 

of the Defendant, that there was a Uerdic faz them befoze in the ſame Caſe, 

which they could pzove by Witneſſes, but the Court would not allow ſuch a 

P3oof, becauſe it was matter of Recozd, which ought to be ſhewn fozth, 


— — — 


In the ſame Term in the Common Pleas. 
May verſas Kett. 3 


A? Action upon the Caſe was bzought foz theſe wozds 3 viz. Thou haſt words. 
| ſtoln my Corn out of my Barn; And it was moved in Arreſt of Judg- Ton haft ſoln 
ment, becauſe he had not ſaid how much be had Fellen, and perhaps it was of 3 £07 0 of 
ſmall value: and pet it was adjudged that the Aion would lie, foz it is at 
leaſt petit Larceny : But if he had ſaid, that he had ſtoln his Cozn generally, 

tt had not been Anionable, foz it might have ben growing, and then ic had 

been but a Treſpaſs, 


— — 


The ſame Term in the Star-C hamber. 


. Riman 2erſvs Bickley, and others. 


pants, the ſai Anne was 
| them were 


tends oh nn 23 bur Gaubdiug 
vo 6 ci6Rt ig purpoſe, fed, n by che pro- 
cuxement of Anne his Wife: And not long after Deveniſh fell ſick, and to 
his aid Wife for certain Neceſſaries, which ſhe would not ſend him, and preſent- 


ly after Devenith died, and ſke refuſed to come to his Burial. 
| \ D Any 


130 Weſcot verſus a 
| Cotton, 


And although it were much difliked that Deveniſh ſhould abuſe his Miſe 
in ſuch uncivil manner, as to ſtrike and beat her, and (as Coke late Chief 
| Juſtice ſaid) it is not lawful by che Ac Military foy one Pan to ſtrike another 
50 | in the pzeſence of Ladies, pet it was reſolved by the whole Court, that is 

| | was a great Yiſdemeanoz in the Wife, and uncivil and undutiful Carriage 
in her to do ſo to her Yusband, as they uſe to do to Childzen oz Fols, to wit, 
to give them the Whip, and ſo to diſgrace and take away the god ame ol 
her Pushand,' which, viz. a Pan's god Name and his Childzens, ate the 
two things which make a Ban live to Poſterity; as was ſaid by Sir Francis 
Bacon Lozd Keeper : and the Court fined the Mite 500 J. and it was ſaid; 
that Thomas kickley her now Yusband well deſerved to pay this Fine, be⸗ 
cauſe he was to familiar with her in the time of his Pꝛedeceſſoz, and as the 
Biſbop of London ſaid, Deveniſh Riman lap upon her hands, and Thomas 
Bickley upon her heart: and to aggravate this matter, a Letter was ſhewn 
which Deveniſh Riman wote to his Mife, in which he called her Mhz, and 
told her ſomewhat roundly of her faults, and ſhe wzote back to him in the 
Margin, that he lyed, and wiſhed him to get a better Scribe foz his next Let- 
ter, foz he was a Fol that wzote that, wherein ſhe called him Fol by craft: 
And Goulding's Dffence was accounted the greater, becauſe he was a Pini⸗ 
ſter, ſo that he was fined 500 l. alſo : And Coke ſaid, chat the courſe of this 
Court-was that if any were fined who is not able to pay it Reſpondeat ſuperior, 
he that is the pꝛincipal and chiek Agent therein muſt anſwer it, foz other- 
wiſe pz Men might be made Inſtruments of great Piſchiet, who are not 
able to anſwer, and the greiter Dffenders ſhall: eſcape, which the 02d Keper 
confirmed. And as to Dodoz Thorn, he was acquitted by all: And the Bi- 
ſhop of London ſaid, that they had thought to have troad upon a Thozn, any 
they gat a Thozu in their fot : And by Coke, if Deveniſh Riman had diev 
—— a it had been capital in the Wife who pꝛocured it, fo2 it was an un- 
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The ſame Term in the King's Bench. 


fit lo per Curi 
Defendant : 
not, foz being E 


de/Executo), and 
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The ſame Term in the ſame Court. 
Thomas Middleton's Caſe. 


Homas Middleton, alias Strickland was condemned foz a Robbery at the where a Fe- 
Aſſiſes in Oxford, after which he made an Eſcape, and being taken bon is condem- 

again he was bzought to the Bar, and upon his own Confeſſion that he was nech und — 
the lame Party who did the Robbery, and that he was condemned foz it, the [+ mg „upon 
Court awarded Execution : And Mountague Chief Juſtice ſaid, that was no Confeſſion 
new Caſe, foz it had been in Experience in the time of E. 3. and 9 H. 4. and chat he is che 
5 E. 4. that the Court might ſo do upon his own Confeſſion : And becauſe — 
the Sheriff of Middleſex did not give his Attendance upon the Court in this warded. e 
Caſe, noz came when he was called, the Court fined him 10 l. And Montague The Sheriff of 
ſaid, that it ſhall be levied by P2oceſs out of the Court, and alſoall other Fines r fi- 
there aſſeſſed and not eſtreated into the Exchequer, foz then the Party might —_ 2 
compound foz a matter of 20 s. and ſo the King be veceived. — 


The ſame Term in the ſame Court. 
Gouldwell's Caſe. 


Ohn Gouldwell ſeiſed of Land in e Tenure deviſed them to his Wife 
foz life, the Remainder to John Gouldwell his Don and his Peirs, upon 
Condition that after the death of his Wife he ſhall grant a Rent-charge to 
Steven Gould well and his Yeirs, and if John Gouldwell vie without Heirs of 
his Body, that the Land ſhall remain to Stephen Gouldwell in Tail ; the 
Wife dieth, John Gouldwell grants the Rent accozdingly, Stephen Gouldwell 
grants the Rent over: John Gouldwell dies without Meir of his Body, and 
the ſecond Gzantee diſtrains foz the Rent Arrear, and Stephen Gouldwell 
baings a Replevin : And it was urged by the Council foz the Plaintiff that 
this Rent ſhall not have Continuance longer than the particular Eſtate, and 
cited 11 H. 7. 21. Edxick's Caſe, that if Tenant in Tail acknowledge a Dta- 
tute this ſhall continitWuc during his life: and Dyer 48. 212. But it was 
agred per Curiam that the Gzante was in by the Deviſoz, and not by the Te⸗ 
nant in Tail, and therefoze the Gzant may endure foz ever. | 
But foz the ſecond Point, this being to him in Remainder, the intent of 
the Deviſoz is thereby explained that he ſhall have che Rent only until the 
Remainder come in Poſſeſſion, foz now the Rent ſhall be dzowned in che Land 
by Unity of Poſſion, | | 
3. It was agred and reſolved, that by the granting of the Rent over this 
was a Confirmation. And Mountague ſaid, that it was a Confirmation du⸗ 
ring the Eſtate Tail, and ſhall enure as a new Gzant afterwards : And 
Haughton and Doderidge ſaid, that they would not take benefit of the Gꝛant 
over by way of Confirmation, foz as Haughton ſaid, this enures only oughc | 
of the Deviſoz, and he hath power to charge the Land in what manner he plea⸗ * 
ſeth, and it is like to an uſual Caſe, as if a Pan makes a Feoffment in Fee | 
to the uſe of one foz life, the Remainder over, with power to make Leaſes, 
and after he makes a Leaſe, this is god againff Tenant foz life, and him in 
the Remainder allo: And J have conſidered what the intent of the Deviſoz 
ſhould be in granting of this Rent, and it ſems to me, that in as much as the 
Land is limited in Tail, and the Rent in Fe, that by this the Gzantee 
ſhall have power to grant oz diſpoſe of the x in what manner he would: 
. 2 but 


— 


132 Baskervill ver ſas The Earl of Shrewsbury's ys 
Brock. 3 Caſe. 


but if the Land had been in Fee, J ſhould have conſtrued his intent to have 
been, that the Gzantee ſhould have the Kent only until the Remainder fall; 
to which Doderidge agreed, who ſaid, that we are in the Caſe of a Will, and 
this Conſtruction ſtands with the intent of the Deviſoz, and ſtands with the 
Statute, which ſays, Quod voluntas Donatoris eſt obſervanda. 


——äã — = 


The ſame Term in the ſame Court. 
| Baskervill verſus Brock. 


« Pan became Bail foz another upon a Latitat in the King's Bench, and 
— 2 "A befoze Judgment, the Bail let his Lands foz valuable Conſideration : 
the King's And afterwards Judgment was given foz the Plaintiff, And now it was ve- 
— — bated, whether the Land Leaſed ſhall be liable to the Bailment : and it was 
And ben 4. lald by Glanvill of Council with the Leffee, that it ought not to be liable, and 
Bail ſhall relate be put a difference between a Bailment in this Court, and a Tailment in the 
Common Pleas, fo2 there the Suit cometh by Oziginal, and the Certainty 
of the Debt oz Demand appeareth in the Declaration, and therefoze then ic 
is certainly known from the beginning of the Bailment foz what che Fail 
ſhall be bound: But in this Court upon the Laticat, there is not any certain- 
ty until Judgment given, befoze which the Land is not bound, and now it 
is in another Pan's hands, and therefoze not liable, and he put Hoe's Caſe, 
Co. lib. 5. 70. where it was reſolved that where the Plaintiff releaſeth to the 
Bail of the Defendant upon a Suit in the King's Bench, befoze Judgment, 
all Actions, Duties and Demands, that this Releaſe ſhall not bar the Plain- 
tiff, foz there is not any certain Duty by the Bail befoze Judgment, any 
therefoze it cannot be a Releaſe, and he cited the Caſe of 21 E. 3. 32. upon 
an Account, and ſaid chat it was like to a ſecond Judgment, in that which 

reduceth all to a certainty, and therefoze, 8c. | 
But it was ſaid by Mountague and Crook, that the Leſſee ſhall be bound, 
*. foz otherwiſe many Bailrkents and Judgments ſhall be vefcatep, which will 
bzing a great Jnconvenience : And Mountague ſaid, that it was like co the 
Cale of a Bargain aud Sale of Land, which after it is enrolled, within fix 
Months hall relate to the beginning of the Bargain, ſo upon the ent 
given, relation is made ftom the time of the Ball But Haughton bes 

ing contra, therefoze Curia adviſare vult. 9 


— — — — — = as. 


I The ſame Jerm in the ſame Court. 
The Earl of Shrewsbury s- Caſe. - 


Ubn a Uerdic, a Rule was given to have Judgment, and this was upon 
the Thurſday, and upon Saturday after the Party that was Plaintiff di- 

ed, and it was moved to have a Mzit of Grroz, becauſe it was ſaid, that the 

Party died befoze Judgment, in as much as of-courſe after the Uerdic, and 
in the diſcre- {Ve Rule given foz Judgment, there are four days given to ſpeak in Arreſt 
tion of the Bf Judgment and ſo as Yelverton Attomep-general ſaid, he died befo:e 
Chief Juſtice Judgment abſolutely given: and he moved the Court to have a Superſedeas: 
— — Writ And it was agreed that it was in the diſcretion of the Chief Juſtice, Ex Oth- 
The Entry of cio, to allow a Wait of Crroz, but becauſe it was a Cauſe of great conſe- 
a Judgment quence, he twk the Advice of the Court, and it was agreed that a Mzit of 
how it ſhall te. Erroz was a Superſedeas in it ſelf, pet it is god to have a Superſedeas alſo ; 


late, and if the Wzit of Erroz had been allowed, the Court could not deny the Par- 
2 ty 


Rone's 1 Taylor's 
Caſe. Caſe 
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ty a Superſedeas : But becauſe the W1ic of Erroz was not allowed, and alſo 
becauſe no Crroz appeared to the Court, foꝛ where Judgment is entred, this 
hall relate to the time of the Rule given 2 It was reſolved that no Wait of 
Exroz ſhould be allowed, no2 any Superſedeas granted. \ 


The ſame Term in the ſame Court. 


Rone's Caſe, 


E an Ejectione firmæ bzought by the Leſſer of Rone, Jncumbent of the 
Church of Dallinghoe in Com. Suff. It was found by Special Uerdic, that 
the King was the true Patron, and that Wingheld entred a Caveat, in vita 
Incumbentis, he then lying in Extremis, ſcilicet, Caveat Epiſcopus ne quis ad- 
mittatur, & c. Niſi Convocatus, the ſaid Wingfeild 3 the Incumbent dies, Naun- 
tou a Stranger pꝛeſents one Morgan, who is admitted and inſtituted, after⸗ 
wards the ſaid Wingfcild pzeſents one Glover, who is inſtituted and inducted, 
and afterwards the ſaid Rone pzocured a Pꝛeſentation from the Bing, who 
was inſtituted and induced, and then it came in queſtion in the Spiritual 
Court who had the beſt Right, and there Sentence was given that the firſt 
Inſtitution was Irrita vacua & inanis, by reaſon of the Caveat, and then the 
Church being full of the ſecond Jncumbent, the King was put out of Poſſeſ- 
flon, and ſo his Pzeſencment void: But it was adjudged and reſolved by all 
the Court foz Rone, foz 1. Jt was reſolved that this Cavcat was void, becauſe 
was in the life of the Jncumbent, 2. The Church upon the Inſtitution of 
n was full againſt all but the King, and ſo agreed many times in che 
Boks, and then the Pꝛeſentation of Glover was void by reaſon of the Super- 
inſtit „ and therefoze no obſtacle in the way to hinder the Pzeſencation of 
Rone, therefoze Rone had god Right: And if the ſecond Inftitution be 
bold, the Sentence cannot make it god, foz the Spiritual Court ought co 
rake-notice of the Common Law, which ſaith, that Eccletia eſt plena & conſul- 
ta, upon the Inſtitution, and the Parſon hath thereby Curam animarum. 
And as Doderidge Juffice ſaid, he hath by it Offitium, but Beneficium comes 
by the Induction : and although by the Spiritual Law the Inſtitution may 
be diſannulled by Sentence, yet as Linwood faith, Aliter eſt in Anglia, who 
is an Authoz very well appzoved of amongſt the Civilians : And Doderidge 
put a Caſe out of Doctoz and Student, the ſecond Bok : if a Pan devile a 
ſum of Poney to be paidto 1.S. when he cometh to full Age, and afterwards 
he ſues foz it in the Spiritual Court, they ought to take notice of the time of 
fall Age, as it is uſed by the Common Law, to wit, 21. and not of the time 
of full Age as it is uſed amongſt them, to wit, 25. Do in this Caſe at the 
Bar, foz when theſe two Laws met together, the Common Law ought to be 
p2eferred : And when the Parſon hath Inſtitution, the Arch-deacon ought to 
give him Jnducion : And lee Dyer 293. Bedingfeild's Caſe cited by Haughton 
to accozd with this Caſe, 


The ſame Term in the ſame Court. 
21 Taylor's Caſe. 


, Ja Taylor a Citizen and Alderman of Gloceſter, was put out of his place by 


the Common Council of the City, foz ſome Pildemeanoz, and he 12 out 
; a Mzit 
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May and Samuel s 8 Vaughan 
| Caſe. Caſe. 


Writ of Reſti- a Wait of Reſtitution, and foz that the cauſe of his diſplacing was not ſuffi- 


tution for an 
Alderman's 
place, 


cient his Mzit was allowed, by reaſon whereof the other Alderman who was 
elected in his place-was to be removed, fo2 the number of Aldermen was full 
But Hazard another Alderman, to the end that the new Elec ( who now was 
WPayoz) ſhould not be diſplaced, was contented to ſurrender his Place in con⸗ 
ſideration of 101. a year granted to him by the Cozpozation foz term of his 
life, with which the Wife of Hazard was not content, and therefoze he would 
have left his Agreement : and thereupon the queſtion was, whether he might 
ſurrender, oz not: And it was ſaid by Coventree @ollicitoz, that he cannot; 
and he cited Middlecot's Caſe an Alderman of B. where the Dpinion of the 
Court was, 13 Eliz. that he cannot ſurrender : Doderidge, perhaps thep 
would not except his Durrender: Mountague ſaid, that Alderman Martin of 
London gave up his Alderman's place, and without queſtion any Pan in ſuch 
a Caſe may ſurrender oz leave his place, to which the Court agreed, and there⸗ 
foze it was o2dered that Hazard ſhall have his 101. a year, and that he ſhall 
ſtand to his firſt Agreement. 


The ſame Term in the ſame Court. 
May and Samuel's Caſe. 
A? Action of Debt was brought upon an Obligation, the Condition 


whereof was to ſtand to the Arbitrement of John S. concerning all mats 
ters between them to the time of the @ubmiſſion, who arbitrates that the one 


| hall pay. 20 s. and that the other ſhall make a general Releaſe to him of all 


Arbitrement. 


matters, from the beginning of the Wozld to the time of the Arbitrement. 
Haughton Juffice, this is an Azbitrement but of one part, and ; 
void, but if it had been only that the one ſhall pay 20 s. it may be foz it; 
tall be intended that the other by reaſonable Conſtruction ſhall be dilchargen 
oz acquitted, to which Crook and Doderidge Juffices agreed. But by Moun- 
tague Chief Juſtice, it ought ta be ſpecified; yet they all agreed, and ſoit was 
adjudged that this was a void Arbitrement, foz it was of the one part only, 
to wit, that he ſhall pay 20s. foz the other part foz the Releaſe to the time of 
the Arbitrement was not within the Þubmiſſion 3 ſo if the Arbitrement hay 
bern, that the one ſhall make a Releaſe, oz ſhall be diſcharged oz acquitced 
without ſpeaking of the other, this being on the one part only is a void Ars 
bitrement, vide Coke, lib. 8. Baſpole's Caſe, and 7 H. 6. 40. accozdingly, 


„ 


— - 
- 


The ſame Term in the ſame Court, 
Vaughan's Caſe. 


== Dedham had to Appzentice one Holland, who got his Paid with 
Child, and afterwards departed from his Paſter's Service, and ſtaid a 
whole night with Vaughan his Kinſman, and Dedham pꝛocured a Warrant 
from Sir Stephen Soame a Juſtice of Peace, that the Conffable ſhould bzing 
the ſaid Appzentice to ozder accozding to Law, and becauſe that Vaughan pers 
ſuaded him to withdzaw himſelf, ſo chat he ſhould not be taken by virtue of 

the Warrant, he was indiced, 
And it was agr&d that it was lawful fo, Vaughan to lodge and relieve 
him, albeic he knew his miſ-d&ds, they being no Treaſon oz Felony t — 
: ugnton 


CEE 
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Haug hton Juſtice tok exception to the Indictment, becauſe no place appeared 
where he perſwaded him to withdzaw himſelf from the Warranc, oz in truth; 
that he did hide himſelf from the Warrant, foz if he did not ſo, che perſwaſion 
was nothing, 

And Doderidge tok another exception to the Warrant, becauſe the Statitte 
ſaith that two Juſtices, of which one of them ſhall be of the Quorum, ſhall 
pzoced in ſuch Caſes againſt che Palefactoz, and that they ſhall compel the 
Party to allow means fo2 the Education of the Infant, oz otherwiſe the Ok⸗ 
* ſhall ſuffer Cozpozal Puniſhment, and ſo this Warrant not being ſpe- 
cial accozding. . 


—— — 
— 


Paſch. 16 Fac. In the Star- Chamber. 


Wrennum's Caſe. 


80 m R * Yelverton Attozney-general, erhibited an Infozmation in the 
Dtar-Chamber, againſt one Wrennum, Ore tenus, becauſe he had divers 
times petitioned the King againſt Sir Francis Bacon Lozd Chancelloz, pze- 
tending that the ſaid Lozd Bacon had done great In juſtice to him, in granting 
an Injunction, and awarding Poſſeſſion of Land againſt him, foz which he 
had two Decres in the time of che fozmer Chancelloz : And alſo he made a 
Bok of all the Pzocedings in the ſaid Cauſe between him and one Fiſher, and 
dedicated and delivered it to the King, in which he notoziouflp ttaduteth and 
ſcandalizeth the ſaid Chancelloz, ſaping, chat foz his unjuſt Decre, he, his 
Wife and Childzen were murthered, and bp the woꝛſt kind of death, by ſtarv⸗ 
ing: And that now he having done unjuſtly, he mult maintain it by ſpeaks 
ing Uncruths, and that he muſt uſe his Authozity, Mit, Art and Eloquence, 
foz the better maintenance thereof, with other ſuch like ſcandalous wozds * 
Aud the Fecozuey cited a Pzeſident, 2 Jac. — 1 foz an Dffence in 
25 manner againſt the late Chance lloz was cenſuted in this Court, that 
be thould be perpetually motioned, and MS 5 0 of 1000 l. and that he 
Hould rer an Pozſe with the Fleet to Weſt- 
is Fault — * 
ledge his Dffence in all che Courts at 


The ſame Term in the King's Bench. 


Mingie's ca 
A Wiit of Annuity was bzought by n pro Con- 
ſilio impenſo & impendendo, the pleaden in Bar that he car⸗ 


tied a Bill to the Plainciff, to have him ſec his Hand to it, and becauſe he re⸗ 
fuſed he detalned the latd Annuity : And per Curiam this is no Plea, foz he 


Wooton verſus Bret ver ſus 
Bye. * J Cumberland. 


i bound to gibe Advice, but not to ſer ec his Hand to every Bill, foz ; this map map 
be tnconvenient to him. 


— 


7 be ſame Term in the ſame Court. 


Tye Caſe was this, A Leſſee for years was bound in a Bond to give up 
the Poſſeſſion of the Land demiſed to the Leſſor, or his Aſſigns, at the end 


of the Term, the Leſſor affigns over his Intereſt, and the Aſſignee requires the 


— 55 where Leſſee to perform the Condition, who anſwers, that he knew not whether he 
e. 


were the Aſſignee, and thereupon refuſeth : And the queſtion was, whether he 
had bzoken the Condition, and it was adjudged that he had, foz he hath taken 
upon him lo to do, and it is not like a Condition annexed to an Cate, as 
Coke, lib. 5. Mallorie's Caſe, oz Coke, lib. 6. Green's Caſe, where the Patron 
pꝛeſented his Clerk to a Depzivation, pet the Dzdinary ought to give the, 
Patron notice of the Depzivation ; fox it is a thing Spiritual, of which a 
Lay-man ſhall not be bound to take notice. 


Deodand. It was moved, that a Pan riding upon an Pozſe thzough the Mater was 
downed, and by the Cozoners Inqueſt it was found that his death was cauſed 
Per curſum aquæ, and the Yozſe was not found a Deodand, and per Curiam 
they did well, foz the Water, and not the Pozſe was the cauſe of his death. 
J. he fone Term in ; the ſame Court. 
93S 44 Wooton verſus Bye. 
2 Caſe was i hs A Man 8 Leaſe for years, rendring Rent, and 
Releaſe of all Art Dean the made an — i by a Releaſe of 
== ot Jie 2 a 3 


and nn 
lib. 8 
* en. 5 lib. 5. one was Bail foz the Defen- 
dant, the wozds 1 Seil. $i contigerit predict. defendent. 
debita dc damna illa prefat. Quer. minime ſolvere, &c. > that befoze Judgment 
it is altogether uncertain, and therefoze cannot be releaſed, but in the Cale 
at the Bar he hath Jus ad rem, though no in re, as Crook Juſtice ſaid, 


* 
4 


t — 


— 


The ſame Term inthe mm Court. 
N Bret ders Cumberland 
+ af n the Cale was thus ; 5 Elizabeth by her Let⸗ 
n 


ts made a Leale of certain Mills, rendring Rent, in which Leaſe 
were 


3 
99 # 
1 


i 


Bennet ver ſ as 
Weſtbeck. 


were theſe wozds, to wit, That the ſaid Leſſee his Executors, Adminiſtrators and | 


Aſſigns, ſhould from time to time repair the Mills, and ſo leave them at the end 
of the Term, the Leſſce aſſigns over his Term, the Queen alſo grants over the 
Reverſion, the firſt Lefſee dies, and the Grantee of the Reverſion brings a Writ 
of Covenant againſt his Executors 3 Jn which Caſe there were two Points. 


1. Whether theſe wozds, And the ſaid Leſſee, his Executors, Adminiſtrators and Whether Co. 


Aſſigns, ſhall from time to time, &c. make a Covenant, or no, 2. Whether (as Y<248t lies a- 
againſt the Ex- 
cutor of a 


Leſſee afi 
denture it is the wozds of both Parties, and it is moze ſtrong being in the Aſigament. 


this Caſe is) it will lie againſt the Executors of the Leſſee. 
As to the firſt Point it was agreed that it is a Covenant, fo being by Jn- 


Caſe of the Nueen, 

Haughton ſaid, that 25 H. 8. Tit. Covenant. Covenant will lie againſt a 
Leſſe after Aſſignment, but Debt lieth not foz RMe after the Leflee hath 
accepted the Aſſignee foz his Tenant, and therefoze it ſems that by the ex⸗ 
pzeſs wozds of the Covenant that the Action lies, 

Doderidge Juſtice contra, foy between the Queen and the Leſſee there is 

ivity of Contract, and alſo of Eſtate, ſo that the Queen, her Yeirs and 
—2 might have had an Action againſt the Leſſee oz his Crecutozs, up- 
on the pzivity of Contract ; and where the Leſlee aſſigns over, the Pꝛivity of 
Contract remains, but the Pzivity of Eſtate is gone to the Aſſignee, and 
now when the Queen grants over the Reverſion, the Pzivicy of Contract is 
utterly determined, whereby the Action of Covenant cannot be maintained 
againſt the firſt Leſſee, oz his Executozs, who are moze remote: to which 
Mountague Chief Juſtice agreed, ſee 2 H. 4 6, 6. H. 4.1. and Co. lib. 3. Wal- 
ker's Caſe, and the Judgments there cited, Et adjournatur. 


— 


The ſame Term in the ſame Court. 
Bennet verſus Weſtbeck. =» + 


T 2 Caſe was thus: Tenant for life, Remainder for life, Reverſion in 
I. Fee, he in Remainder for life gives his Deed of Demiſe (with the Aﬀent of 
the firſt Tenant for life) upon the Land to a Stranger in the abſence of the Leſſor, 
and ſaid, that he ſürrendred to him in Reverſiotf: And it was ſaid, that this 
Surrender being-without Deed was not god to him who was abſent, and to 
cohfirm it, the Caſe was put out. of 27 H. 8. Where Mountague Chief Juſtice 
ſaid, that if a Feoffment be made to four, and Livery is made to one in the 
abſence of the other, but in name of all, if ic be by Deed this ſhall enure to 
all; but if it be without. Deed, then only to him to whom the Livery was 
2 1 hers this Surrendes doch not enure to him in the Reverſion, be⸗ 
ing auenc, | 8 | 


But Non allocatur, foz the ſble Point now in queſtion, was, whether he whether Te. 
in Remainder foz like can ſurrenyex without Deer, and as to it this Rule was — in 
| cr 

may ſurrender 
withour Deed. 


3 viz. That that which carinot commence withopt Deed, cannot be gran- 

ted without Deed, as a Rent, Reverſion, Common, Advowſon, c. as 19 H. 6. 

33. 14 H. 7.3. 1 8& 2 Phil. & Mar. 110. 22. Aſſ. Pl. 16. But in this Caſe 

this tok effect by Livery and not by Deed, andtherefoze might be determined 
without Deed, 

Mountague and Haughton agreed that it might be ſurrendzed without Deed, 

becaule it had its beginning without Deed, but it could not be granted over 
without Deed, 


Tz Doderidge 
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Thurman verf#s 
Cooper. 5 | 


Et adjournatur. 


Doderidge Juſtice ſaid, that it could not be ſurrendzen withouc Deed, but 
he laid, that Tenant in Pefſeſſion may, os Tenant foz life and he in Ke- 
mainder together may furrender to him in the Reverſion, but this ſhall enurt 
as two ſeveral Surrenders: firſt of him in Remaimer tothe Tenant foz life, 
and then by the Tenant foz life to him in the Revertion. 

Crook Juffice agreed witch Doderidge, fog the Eſtate of him in Poſleſſion 
— Eſtoppel to the durrender, fo that it could not be ſurrendzed wichouc 

eed. 


— 


The ſaue Term in the ſame Court. 
Thurman verſus Cooper. 


I an Ejefionc firmæ bzought by John Thurman againſt William Cooper, 
upon the whole matter the Caſe was thus: Lands were given to a Man and 
Woman (who afterwards inter-marry) and to their Heirs and Aﬀſigns, Pabentum 
to them and to the Heirs of their two Bodies engendred, the Remainder to them 
and the Survivor of them, with Warranty to them and their Heirs and Aſſigns for 
ever. And the Queſtion was what Eftate this ſhall be whether an 
fail oz Fee-ſimple : oz a Fee-tail with a tmple r And it was ſaid 
that this ſhall be an Eſtate-tafl only, foz the Habendum qualifies the general 
wozds pꝛetedent, and with this agrees Perkins 35. b. and Coke, lib. 8. 154. b. 
Altham's Caſe : But it was anſwered and reſolved by the whole Court, that 
this is a Fee-tail with a Fee-ſimple expectant ; and they obſerved thefe Rules, 
1. That every Deed ſhall be taken — Key him that made it. 
2. That every Deed ſhall be conſtrued to the intent of the Pas 
ker, ſo that all the parts may be effecual if 27 can ſtand together with the 
Rules of Law, 40 E. 3. 5. faith, that it is a Feeſimple, 21 H. 6. 7. that 
it is an Eftate-tail with a Fee-ſimple expectant, Dyer 160. and Plowd. Para- 


more and Yardley's Cafe, the Lam ou make an D2der of wozds where 


there is no Dzver put by oY ies; whe pe —— 


22 Te Tenendum de 
E 
r 5 E e 
e e E 
a Fee-ſimple, and Lov all nuke Tauben lt 
p)oceve, upon which F 
* e ben 2 Stranger, t 
a 
been but a Tail, gw — — eee ws 
Land be FATE in Tail) 03 if the ſaid Wonee vie 
+ of his Body, 


without but an only, becauſe ic 
immediately checks and i which n 


Powel's Sir Baptiſt Hickes's Caſe I 
: Caſe. F 3 in the Star-Chamber. " 


The ſame Term in the ſame Court. 
Powel's Caſe. 


PS an utter Bariſter of the Temple, and alſo Town-Clark of Plimouth, Words, 
bzought an Action upon the Caſe againſt foz theſe wozds3 The Defen- — be was 4 
dant ſuppoſing that the Plaintiff had wronged him in the Court of Plimout h, ſad, ; eie waar? 
that he was a Puritan Knave, a preciſe Knave, a bribing Knave, a corrupted Knave, « bribing * 
and that he would make him anſwer for that which he had done in another place: Knave, 4 cor- 
And after Uerdic foz the Plaintiff, it was now moved, in Arreſt of Judg- ted Kxave, 
ment that the wozds were not Actionable, becauſe he doth not ſcandalize him 
in his P2ofeſſion by which he acquires his Living. 

And Mountague Chief Juſtice ſaid, that this wozd Bzibing doth not im⸗ 
pozt that he tok a Bzibe, and therefoze this wozd and all other wozds, but 
(cozrupted Knave) are idle, but theſe wozds impeacheth him in his Dffice, 
foz it hath reference to that, and therefoze is Acionable, and Judgment was 
given accozdinglp. 


— 


The ſame Term in the ſame Court. q 
Sir Baptiſt Hickes's Caſe in the Star-Chamber, | 


8 JR Baptiſt Hickes having done divers pious and charitable Ads, to wit, 
had founded at Camden in Gloceſterſkire an Yoſpital foz twelve paz, and 
impotent Pen and Women, and had made in the ſame Town a new Bell cu- 
nable to others, a new Pulpit, and adozned it with a 1 and Cloth, and 
had beſtowed Coſt on the Deſſions-Youſe in Middleſex, &c. one Auſtin Garret 
a Copy-holder of his Pannoz of Camden, out of pzipate Malice, had framed 
and wzit a malicious and invective Letter to him, in which in an ironical 
aud deriding manner he ſaid, that che ſaid Sir Baptiſt had done thoſe chari⸗ 
table '-Wozks, as the pꝛoud Phariſie, foz Ua p and Dftentation, and 
to have popular Applauſe, and further in opprobztoug manner taxed him with 
divers other unlawful Aas: And it was reſolved _ Court that foz ſuch 
ivate Letters an Action upon the Caſe doth not lie at Common Law, foz 

de cannot pꝛove his Caſe, to-wit, the publiſhing of it ; but becauſe ic tends co Where a pri- 

the bzeach of the Peace it is puniſhable in this Court, and the rather in this '*© —.— is 

Caſe, becauſe it tends to a publick Wzong, foz if it ould be unpuniſhed, it — bs 
would not only deter and diſcourage. Dir Baptiſt from doing ſuch god Aas, 
but other Pen alſo who are well diſpoſed in ſuch Caſes; and therefoze (as 
the Arch-Biſhop oblerbed) this was a 'Wzong, 1. To Piety, in reſpec of 
the Coſt beſtowed on the Church. 2. To Charity, in regard of the Yoſpi- 
tal, 3. To Juſtice, in conſideration of the Deſſions Youſe 3 and theſe things 
were the moze commendable in Sir Baptiſt, becauſe he did them in his life 
time: Foz as Mountague Chief Juſtice obſerved, they who do ſuch Acts by 
their Will, do ſhew that they have no Will to do them, foz they cannot kep 
their Gods any longer. And he only tok a Diverſity where ſuch a Letter 
— publick matter as they did, oz pzivate in which Caſe it is not pu- 

n e. | 

But the Lozd Coke ſaid, that it was the . of the Judges in the Lozu 
Treaſurer's Caſe, when he was Attoznep, that ſuch a pꝛivate Letter was pu- 
niſhable in this Court, and thereupon he had — to exhibit an Infoz- 
2 mation, 


140 Bernard verſus Brabin and Tra- Fulcher verſus 
, Beale. 4 F tC dum's Cafe. F 3 Griffin. 


mation, but the Lozd Treaſurer Jacens in extremis was content to pardon 
him; and ſo it was reſolved hetwen Wooton and Edwards: And Sir Francis 
Bacon Lozd Chancelloz ſaid, that the reaſon why ſuch a pzivate Letter ſhall 
be puniſhed, is, becauſe that it in a manner enfozceth the Party to whom the 
Letter is directed to publiſh it by his Friends to have their Advice, and foz 
fear that the other Party would publiſh it, ſo that this Compullary Publica- 
tion ſhall be diemed a Publication in the Delinquent 3 and in this Cate the 
Party was fined at 500 l. | 


ITY ä 
_—_ ww, 


The ſame Term in the ſame Court. 
Bernard ver ſas Beale. 


Words, A? Action upon the Caſe was bzought foz theſe wozds 3 viz. That the 

ThatthePlain- Plaintiff had two Baſtards 36 years ago, upon the report whereof he was 

a, 28 in danger to have been divorced : Aum it was reſolved that foz Defamation 

years ſince, there was no Remedy but in the Spiritual Court, if he had no tempozal Loſs 
thereby, and therefoze it is not ſufficient to ground an Action to ſay, that he 
was in danger to be divozced, but that he was De facto, divozced, oz that he 
was to have a Pꝛeſentment in Parriage, as it is in Anne Davies Caſe, Coke, 
lib. 4. 


—— 


— —— 


The ſame Term in the ſame Court. 
| } Brabin and Tradum's Caſe. 


T HE Caſe was; That the Church-Wardens of D. had uſed time out of 
mind to diſpoſe and order all the Seats of the Church, whereupon they diſ- 
A Prohibition poſed of a Seat to one; and the Ordinaxy granted the ſame Seat to another and 
for a Searin bis Heirs, and excommunicated all others, who afterwards ſhould fit in the Sear, 
© ret» and aProhibition was prayed and granted, for this Grant of a Seat to one and his 
Heirs is not goody for the Seat doth not belong to the Perſon, but to the Houſe, 

for otherwile when — — ol the Town to dwell in another place, 

yet hethall retaim the Seat, | is no reaſon, and alſo it is no reaſon to excom.. 

miunickte all others that ſkould fit there, for ſuch great Puniſhments ſhould not be 

impoſed upon ſuch ſmall Offenders, an Excommunication being Traditio Dia- 

E | . 


— TY 


The ſame Term in the fame Court. 
Fulcher verſes Griffin. 


A Parſon co- He Parſon of D. covenanted wich one of his Pariſhioners thac he ſhould 

w_ that his pay no Tit hes, foz which the Pariſhioner covenanced to pay to theo: 
— pay no bon an Annual Sum of Poney, and afterwards the Tithes not being pa 

Tithes, the Parſon ſued him in the Court Chriſtian, and the other pzayed a Prahibt 

| tion: And it was agreed that if no Intereſt of Tithes paſs, but a bare Co- 

denant, then the Party who is ſuen foz the Tithes hath no Remedy but a Waic 

of Covenant: Aud the better Opinion of the Court tn this Caſe was, that 

this was a bare Covenant, and that no Intereſt in the Cithes paſs, The 

e 


— 


—— 
_— 


The Earl of Northum- | I41 
— a 


The Cuſtody of a Copy⸗ holder that was a Lunatick, was committed to 1. S. Darcie's Caſe 
and foz Treſpaſs done upon his Land, it was vemanded of the Court in whoſe in * — 
name J. S. hould hing the Action, and their Opinion was, that it ſhould be 

in the name of the Lunatick, 


— 


Irin. 15 Jac. In the King's Bench. 
The Earl of Northumberland? Caſe. 


T? E Carl of Northumberland being ſeiſed of the Pannoz of Thiſtleworth, 

| in which he had a Leet to be holden twice a year, to wit, within a month 

after Eaſter, and a month after Michaclmas, and Henry Devell being a Fre&- 

holder of the ſaid Pannoꝛ ereced a new Dove-roat at Heſton within the Pꝛe⸗ 

cine of the ſaid Let, which was pꝛelenten at the Let fo2 a common Nuſance, 

foz which Devell was amerced 40 s. and was commanded to rembve it upon 

pain of 101. fo2 the whicha Diſtzeſs was taken dy Henry Sanders and others, 

as Bailiffs to the ſaiv Earl, whereupon Devell b2oughe a Replevin, and they 

made Avowzy and juſtified as Baplifts, aud meſtribed that they uled to make 

By-laws to redzeſs common Nulances, and alſo yzefcribed in the Diltreſs. 

And the Point in queſtion was, whether the new erecting of a Dove-coat by whether the 

2 Fr-holder were x tummon Miſance, and'paniſhable in the At: And it ere&ing of a 

was reſolved by the whole” Coutt upon great deliberation, viz. Mountague Pove-coar be 

Chief Juſtice, Ceook, Doderidge aud Haugfiton Jultires, chat it was nor a cum on Nu- 

common Nulance, either puniſhable oz inquirable in & Let; and by Haugh- * 

ton a Pan hath Jus proprietatis & privilegii in the Doves, 1, Pzopztery in 

reſpec of the place, as 22 H. 6. 39. Treſpals lies foz taking a Golhawk in 

reſpect of the place, as 3 H. 6. 55, Foz Bates, and Spencer's Caſe in Dyer, 

and ſo of other things which are Ferz Naturz. And if a Der goes out of a 

Park, albeit it be in the King's Caſe, pet it is lawful foz the Pwner of the 

Soil to take it, if it be in the Hare where rhe Vier hath Chaſe and Rechaſe : 

And by the Regiſter of Fitzherbert it appears that T lies Quare colum- 
it, & Colugbas cepit ; But 16 E. 44/74 Treſpais doch not lie u kil- 

o 

; | . | i 
them, therekoze they are n — Fo way wy: br Brook, 


kee 


£ 
am 


Fuſance, 
1. Immediate it cannot be, foz the erecting of a Dove-coat cannot in it ſelf 

NE Nuſance. | 
2. It is not general but particular to the Neighbouring Inhabitants: And 
it hath been allowed gf all ſides, that a Pan may have a Dove-coat by P3e- 
ſcription, which could not be ik it were a Nuſance 3 to which Mountague agreed : 
And it is lawful fo2 any Man to kill the Doves upon his own Land, but they 
mult beware that they do it not againſt any Dtatute, foz Doves are pzeſerved 
by many Statutes, as by the Statute of Wales, made in the time of E. 1. 
and the Statute of 18 E. 2. gives Directions that the killing of Doves _ 
e 


142 


Richard ſon verſ#s 
Cabell, ; 


Exceſs of 
Dove-Coats 
reſtrainable by 
the — of 
Aſſiſe. 


be pzeſented at the Let : And the Statute of 18 Eliz. ozdains that Doves 
ſhall not be ſhot. : 

3. However the Replevin lies fo2 a fault in the pleading, foz the harm and 
nulance which the Doves do is laid to be Per totam patriam, whereas it ought 
to be within the Pzecinc of the Let; to which Mountague agre&d, 

Crook, a Man hath Pꝛoperty in the Doves only by the Poſſeſſion, foz be⸗ 
ing at large, they are Nullius in bonis, and when they are in his Poſſeſſion, 
to wit, in the Dove-coat, they do no harm to any: and it was lately ruled in 
this Court, that a Pan cannot lay Logs in the King's High-way, although 
there be ſufficient Rom foz Paſſengers, becauſe it is a Wong to have the 
High⸗ way ſtraitned; ſo here a | ſhould not pe god if it were a Nu- 
ſance, foz it is all one to erec a great coat, 02 alittle one, foz a Nuſance 
Non recipit magis aut minus: And Bolſton's Caſe rather confirms than encreaſ- 
eth my doubt, and ſo Aagre with my Bzethzen, 

Mountague, a Pan hath Jus Duplex in Doves, 1. Jus proprietatis. 2. Jus 
privilegii, foz they fly to and again, and (as Bracton ſaith) have Animum re- 
vertendi, and ſo have not other things which are Ferox naturæ: And it is a 
— A 1 * — — queſtioned, wn it is _— 2 

Littleton 0 ragement, 21 E. 3. 4. t 
Let ought to enquire of ſuch things as have bien Wa vet the exceſs 
thereof is reftrainable by the Juffices of Aſſiſe. 

A Pzecipe lies of a Dove-coat, as appears by the Werſe, Mich. Col. any 
Wower and Partition lies thereof, thews it co be lawful, and by the 
Bok of 17 E. 4. 7. It ſiæms that it is not lawful to take Doves : And as a 
Man cannot pzeſcribe to do a Nuſance, ſo the King cannot licence one to do it: 
Ann therefoze J agre that Judgment ſhall be given foz che Dove⸗coat. 


1 


The ſame Term in the ſame Court. 


\ _* _ } | Richardſon vers Cabell. 


Southern verſus 
How. 


— a — — 


The ſame Term in the ſame Court. 


Southern ver ſus How. 


Alph Southern Plaintiff in an Action upon the Caſe againſt Robert How, 
ſhews foz his Caſe, That the Defendant being a Golv-\mith in Lon- 

don, and having counterfeit Jewels, knowing them to be counterfeic, ſent 
William Saldock his @ervant with them to the Plaintiff, being a Perchant 
in Barbary, to uſe him foz the Sale of the Jewels to the King of Barbary, and 
the Plaintiff thereupon ſold them to the King of Barbary foz 8001. and Sal- 
dock having received the ſaid Poney, went from thence ; And the Jewels be- 
ing afterwards diſcovered to be councerfeit, the Plaintiff was taken and en- 
fozced by Impziſonment to make Kefficution of the Poney co the ſaid King. 
Fut it was ſaid by rhe Court, that the Uerdic did not pꝛove the Caſe, foz it 
was found that the Defendant did not command his Servant to make uſe of 
the Plaintiff, noz to ſell to the King, but generally to any: And that the 


Jewels were of fome wozth, ſcil. 801. And it was agreed at the Bar, by Da- Where a Na- 


venport, that in this Caſe the Action well lies, foz che Paſter ſhall anſwer foz 
his Servant, Dyer 151. the Lozd North's Caſe, 5 E. 4. 1. the Sheriff hall 
be amerced foz the ill Return of his Bailiff : And if Jcommand mp Serva 


to kill one, who commands another, in this Caſe his Paſter hall not be pu- 
niſhed, but in Treſpaſs all axe Pꝛincipals, and 2 H. 4. 18. If a Servant burns 
his Paſter's Youſe, whereby another Youle is burnt, there the Paſter ſhall 
foz it, foz 14 H. 8. 31. b. an Adion upon the Caſe lies where there is 
o other Action pꝛovided foz ſuch a thing, ſo that an Action well lies in chis 
Caſe, and ſee Doctor aud Student 137. in what Caſe the Paſter ſhall anſwer 
foz his Servant. | 
Coventry Solicitoz, to the contrary, foz it was lawful foz the Plaintiff to 
command his Servant to ſell them, foz it was found by the Uerdic that the 
Jewels were of ſome wozeh and value, and he did not command him to ſell 
them foz moze than they were wozth, and 9 H. 6.53: b. Af the Malter ſend 
his Servant into a Fare, oz Parket, co merchandize foz him, the Palter 
ſpall not be puniſhed fo2 his fagic, And in this Caſe the Command was not to 
deal with the Plaintiff, oz to ſell to any one in particular, and foz it ſee 9 H. 
6. afozeſaid : and if the Servant will exceed the lawful Command of his Pa- 
ſter, the Maſter ſhall not be puniſhed therefoze, but if the Command be un⸗ 
lawful it is otherwiſe. 11 E. 4.6, A Pan ſells Cloth of ſuch Flength, which 
pꝛoves to be ſhogt of the length, an Action lies not without a Warranty, ſo 
Fitr. N. B. 64. c. t Wine it it be warranted to be god, an Action lies if it be 
cozrupt. If my Beaſts go inta another Pan's Soil, an Action lies againſt 
me, but if my Servant dzive my Beaſt into another Pan's Soil, I ſhall not 
be puniſhed, foz he boch this of his own wzong, without any ſuch Warrant 
from me, 13 H. 7.b. And if when a Pan ſell a thing foz moze than it is 
wozth, an Action would lie foz it, we ould never have an end of Actions. 
And the Action doth not lie foz another reaſon, becauſe it doth not appear that 
the King of Barbary did lawfully impꝛiſon the Plaintiff, 26 H. 8. * a Pan 
makes a Leaſe, and covenants that he ſhall not be viſturbed, if a Stranger dis 
ſturb him, an Action lieth not againſt a Covenantor, ſo here, &c. foz ic ſeems 
it was Ex regali poteſtate, aud not in a lawful manner, and ſo he concluded 
that the Action will not lie, and ſo it was reſolven by the whole Court. 


Mountague 


nt and where nor. 


144 Sir Henry - uf; 
ham's Caſe. 
Mountague Chief Cuſtice, the Plaintiff is no Party who ſhall have the 
Action but the King of Barbary. 2, The Uerdic is contrary to the Declara- 
tion, and Jewels are in value accozding to the Eſtimation, and therefoze 38 
Eliz. between Simſon and Sanders in the Star⸗chamber, it was reſolved that 
a Wan ſhall not be puniſhed foz Perjury upon the Ualuation of Jewels, 
Doderidge ſaid, that 22 Eliz. an Acton upon the Caſe was bzought in the 
Common Pleas by a Clothier, that whereas he had gained great Reputation 
fo2 his making of his Cloth, by reaſon whereof he had great Utterance to his 
great benefit and p2ofit, and that he uſed to ſet his Park to his Cloth, wheres 
by it ſhould be known to be his Cloth: Aud another Clothier perceiving it, 
uſed the lame Park to his ill⸗ made Cloth on purpoſe to deceive him, and it 
was reſolved that the Action did well lie. * 


The ſame Term in the ſame Court. 


A certiorari Ulber an Indictment of Barretry befoze the Juſtices of Wales, a Certig- 
granted into rari was moved foz to remove it into this Court: And it was laid at 
Walts. the Bar that it had not been ſeen from the time of E. 1. that ſuch a Mzit han 
been granted in the like Cale, and therefoze he collected, that it ought not to 

be granted: But it was reſolved by the Court, that a Certiorari ſhould be 
granted, in regard it is in the King's Caſe, and by Haughton Juſtice, not- 

- withfkanding the ®tatute Quod ——ů—— non ſequantur Curiam noſtram 

pet it is plain that the Ring map ſue in what Court he will: And albeit this 

Mꝛzit in ſuch a Caſe ought not to be granted in Caſe of a common Perſon, pet 

that is no reaſon but that it may be granted in the Cale of the King, 


pe ſame Term inthe ſame Court. 


Sir Henry Glemham's Caſe. 
1 * 


Na Quo warranto againſt Sir Henry Glemham fo; uſing certain Liberties, 
to which Hir Henry pleaded in Bar, andthe King's Attozney replied, any 
ſo this matter reſtedthz& pears, and then/che King's Attozney put in a new 
A Plea not to Replication, and joyned Ilue upon other Points: and it was moved fo} the 
be amended in Delendant that he might put in a new Bar, in regard the Replication is als 
_ bo tered, and nothing was entred, but-all remained in Paper: And it was agr&@v 
of Parties. by the Court that the King ſhall nat be concluded but that he might put in his 
' Replication at any time; And chat the Bing cannot make a vouble Plea, foz 
the other Party ſhall anſwer'firſt to one, and then to the other: 
would not allow Sir Henry to make a new Bar in this Cale, without the Al⸗ 
ſent of the Attozney, who would by no means agre to it: And in Cale of a 

common Perſon, this ſhall not be allowed without the Aflent of Parties. 


* 
1 
40 
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In the ſame Term in the ſame Ct. 
PP an Action of Troyer and Converſion between one Nicholas 
Lamb and and William Ward, it was agreed that Tithe-Lamb and Woll was inclu- 
bo _ _—_ ded within mall Tithes: And Mountague ſaid, that a Uicarivge endowed 
Tücbes. might be appꝛopziated but not to the Parſon; to which Haughton and Dode- 
ridge agreed, 31H, 6. Fitz. tit, Indicavit, is that ſuch a Uicaridge may — dil⸗ 
N ſolved: 


Blaxton ver ſas Dennis ver ſas Sir Arthur. 145 
Heath. F 3 Mannaring and others. 


ſolved ; An Appꝛopziation map be by the King ſole where he is Patron, but 
there is no Bok that it might be by the Patron ſole. Grindon's Caſe in 
Plowden, and 17 E. 3. 39. An Appzopziation cannot be without the King's 


8 — 


The ſame Term in the ſame Court. 
Blaxton verſus Heath. 


[* an Action of Debt by Blaxton againſt Heath, the Caſe was his. A Man 
poſſeſſed of a Term for twenty years, in Right of his Wife, made a Leaſe for 
ten years, rendring Rent to him, his Executors and Aſſigus, and died. And the 
Queſtion was whether the Wife ſhall have the Rent after his death, or his Execu- 
tors; and it was argued, that the Wife ſhould not have it, becauſc ſhe was in by a 
Title Paramount; as if there be two Joynt-Tenants for lite, the one makes a Leaſe egg Ae 48, 
for years rendring Rent, and dies, the other ſhall not have the Rent, Dyer 167, 
and ſo ot Joynt-Tenants in Fee, Coke, lib, 1. 96. and Perkins accordingly : / 
To which Mountague Chief Juſtice agreed, foz he laid, it was but an Ertract / 
of ten out of twenty, the Remainder continuing as beſoze: And Redditus is 
Reventus, a turning again, but it is otherwiſe of a Condition, which is a new 
Creature, of which the Wife ſhall cake no advantage. 

Crook Juſtice, this is a ſpecial Reſervation, and therefoze the Erecutoz ſhall 
have it, and not the Mike, foz ſhe comes in Paramount, as in the Caſe of 
Aopnt-Menants : Haughton agred thereunto, and ſaid, that the Rent ſhall be 
incident to him who hath che Reverſion under the Leſſoz, who is the Cxecu⸗ 
toz 3 And Mountague demanded of Hobert Chief Juſtice of the Common Pleas, 
his Opinion in this Caſe, who agred that the Wife ſhould not have it. 


The ſame Term in the ſame Court. 


Dennis verſus Sir Arthur Mannaring, and.others. 


12 the great Caſe between Gabriel Dennis Plaintiff, in Treſpaſs againſt 

Sir Arthur Mannaring and Brimblecomb, and others, the Uerdic was found 

foz the Deſendants: And now it was moved in Arreſt of Judgment foz the A verdic is 
intiff, decauſe no Bail was entred foz Brimblecomb one of the Defendants, 842!" eK. 
every Defendant is ſuppoſed/ in Cuſtodia Mareſcalli, and in this Caſe the Ball enrred! 

Venire facias is awarded to try the Iſſue between the Plaintiff and Defen- not good. 

dants, 7 one of the Defendancs is no Party in Court: And Serjeant 

More put the Cale of the Lozd Chandoys and Sculler, and other Defendants, 

where the Jul tin ſuch a Caſe was reſolved to be erroneous, 


Moun 3 We ought Diſcernere per legem quid fit juſtum, and here Brim- 
blecomb being no Party in Court, no Uerdict could be given. 


Doderidge, J have ſeen in this Court, where upon a Wzic of Erroz bzought 
in ſuch a Caſe, we have compelled him to pur in his Bail, becauſe he ould 
| not 
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146 Hide verſ#s Talbot verſas Sir . 
, Whiſtler. F ? Walter Lacen. 


not take advantage of his own wzong and folly : But betruſe chat here no 
fraud appeared to be in the Plaintiff, he ſhall not he bound to ſtand co the 
Uerdict : Haughton agreed, but Crook ſ&med to the contrary 2 But it was 
agried, that if Brimblecomb had appeared at the Suit of any other, che ſame 
Term, it had been ſufficient : And theſe Boks were cited to be in the Point, 
32 H. 6. 2. 8 E. 4. 5. 21 H. 6.10. . | 


_” 


| 


The ſame Term in the ſame Court. 
Hide ver/as Whiſtler. 


Exception of WIlliam Hide made a Leaſe foz years of certain Lands to Whiſtler, except- 
all Wood, Un- ing to the Leſſo2 all his Md and Under-wod, Coppices and Yedge- 
der-wood, rows 3 and in a Replevin the queſtion was, whether the Soil ſhall paſs there- 
Go nd hy; foz the Leſl& put his Beaſts into a Coppice, and the Leſſoz diſtrained 
be· rous. them, whereupon, 8c. And the woꝛds of the were further, ſanding, 
growing, and being in and upon the Pꝛemilles: And the Leſſee covenanted 
to make Fences, but if the Leſlo made new Coppices,that the Leſſee ſhould 
A Coppice, not make Fences about them, And it was ſaid, that a Coppice ſignifies a 
what it i. partel of Land fenced foz the ſafegard of young Trees. And it was ſaiv foz 
the Plaintiff, that Pzemiſſes are Pre dimiſſa, and by theſe wozds, growing, 
and being in the Premiſſes, it ſhall be intended that the Woll did not paſs, foz 
it is pꝛe⸗demiled: But ic was reſolved, that the Sofl it ſelf was ercepted bp 
the Exception of the Mod aud Coppice, 14 H. 8. 1. The Biſhop of London's 
Caſe, Coke, lib. 5. Ives's Caſe, and lib. 11. Lyford's Caſe : And by the res 
ſerving of a Coppice the Boll it {elf is reſerved; foz by Mountague, that 
is reſerved is not demiſed, and ſo the Diſtreſs well taken. Crook agreed, 
he ſaid the difference was god between Mod and Trees, foz by the excepting 
of Mod, the Soil it ſelf is excepted, otherwiſe of Trees: Haughton agreed 
that the Soil it ſelf is excepted in this Caſe, and ſo it was adjudged, 


8 
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The ſame Term in the ſame Court. 
Talbot verſan Sir Walter Lacen. 


Covenant to N a Wait of Covenant 
mien ce, fo ve Fas if the hou 
m &cc. foz five pears | gel 

—_— % him, his Erecutozs and Aﬀigns, Lo kery Me | 
Term. and ſo to leave them at the end df the Term, td alſd to 
tiff (upon notice given) four Bucks, and four Does in ſeaſon, 


are, during the life of the 
and therefoze it was 

in this Caſe. 
And 


Havergall and = | 147 
Hare's Caſe. 4 


And foz the other Point it was objected, that in Fine termini, was incertain, 
foz it may extend after the Term, but Ad finem tarmini had been ſufficient, 
Old Book of Entries, 169. foz when he covenants that at the end of the Term, 
be would leave the Pꝛemiſſes in Reparations, and Ad 6nem termini, he did 
waſte, this ought of neceſſity to be intended a Bzeach of the Covenant, and 
therefoze it was adjudged that the Aa ion of Covenant well lies. 


— — — — 


Mich. 16 Fac. In the King's Bench. 


Havergall and Hare's Caſe. 
N this Caſe (which ſie befoze, fol. 1. b.) four Points were obſerved, Before ſol. i. b. 
1. Whether Fiſher the Aſlignte of the Rent were ſuch a Perſon who ſhall 
take benefit of the Entry ? | & f 120 
2. When 101. is only in Arrear, whecher the Rent of 20 l. ſhall be ſaid 
in Arrear ? N 


3. Whether theſe Advantages which were firlt granted with the Rent may 
be granted over; | 
4. When che Uſe ſhall riſe, whether upon the firſt Judenture of the Gzanc 
bk che Rent, oz afterwards + Foz the Cale was, that the Gzantee of the Rent 
of 20 l. covenanted by the ſame Indenture, that if the ſaid Rent of 201. were 
in Arrear foz the ſpace of twenty days after any dap of Payment, that the 
G}zante ſhall diſtrain, and if there be no ſufficient Diſtreſs upon the Land, oz 
if there be a Reſcous,Replevin, oz Pound⸗bzeach, that then it ſhall be lawful 
foz the Gꝛantee and his Peirs to enter into the ſame Land, and to retain it 
until he be ſatisfied : And the ſaid Rent was granted, 9 Jac. it was Arrear, 
11 Jac. the Fine foz the better Aſſurance of the Rent was levied 12 Jac. and 
13 Jac. the Diſtreſs was taken. 
e were fouz Cauſes which give an Entry, and upon the Diſtreſs and 
> bzought the Aſſignee enters. As to the thzee firſt Points, it was 


r d by the whole Court, | ' 
Thit Fiſker was ſuch an * who ſhall take benefit of the Entry. 
. When 101. is only Arrear, the Rent of 20 1. ſhall be ſaid Arrear, where- 
upon there ſhall be a Title of Ex. 
3. That theſe Advantages granted with the Rent may be granted over, 
And as to the fourth t, it was holden by Mquntague and Crook, that 
the Uſe riſeth upon the firſt Andenture, and not upon the Entry after the Re- 
plevin bzought, although the wozds are, that then it ſhall be lawful foz the 
Gzant& and his Yeirs ta enter, the Uſe is only awaked, as it is in 
the pzincipal Polut in Shelley's Caſe, and a a Fine is afterwards le- 
vied, pet the Il be direced by the Indenture, and therefoze 
6 Rich. 2. A Feoffment is made to two and their and afterwards a 
Fine is levied upon it foz further Aſſurance, to the ule of them and the Heirs 
of one of them, hit Bob go to the uſe of both, foz it ſhall be reſpected accoz- 


di 2 7 4 / . — gow 
ng of ons and e thing, 16 E. 3. tit. | _ —_ 

niozp by deſcent, a Tenancy Cſcheats, a Don is bozn, he ſhall have t 
Land, ſ& Sharoe's Caſe in 4 Mar. Dyer, and in Chudleigh's Caſe all loks to 
the oziginal Agreement, and 1 — of time ſhall not hinder the 
oziginal Agreement, as 33 Aſſ. the nt intends to kill his Paſter, and 
'aftetwards the Paſter puts him out of his Service, and then he kills him, 
this ſhall be Petty Treaſon in 9 H. 6. Two aze * in a 
2 ond 


— a, Godfrey and 
Caſe Owen. 


Words. 
He 1s 4 very 
Valet, and 


ſeeks to " ſuppreſs 


bus Brother's 
Will, Kc, 


« Caſe ad f to 


Et relata ad 


n Wet 


ES 


Mt” re nnn 


ry .de, hel ks to fappreſs his Biothet's' Wi 
but he is a very 5 And th be wor AL 1 


Bond at t feveral times, any yot he ſhall declare main both, bs updn- the firtt 
Delivery, 11 H. 7. it is 6judged, chat ff a Deed be delivered by an Infauc, 
and afterwards it is again delivered when he comes of full Axe: And ſ% Mal- 
lorie's Cle, Finch's Cale, and Botafion's Caſt, Nunc & tunc & quando, ate 
a demenſtratien of the ti, and not of the matter, and lo they concluded that 
the Uſe ſhall rife upon the feſt Jabenture, and not upon the Fine by Meple⸗ 
vin bzought ; but Doderidge and Haughton Juſtices contra. 


Trin. 17 Jac. In the Hing Bench. 
Silveſter's Caſe. 


Jas Silveſter pzomiſed to John B. that if he would marry his Daughter, 
that he would gide with her a Thilvs part, and that at the time vf bis 
death he would give to her as much as to a op of his Childzen, exteptiug dis 
eldeſt Son, and afterwards he mave his Executozs and died: J. B. bought an 
Action upon the Caſe againſt che Cxecutozs upon this Pꝛomile, and 
that the Executoꝛ had not given him a Child's part, and that ſuch a ydunger 
Bon of the Teſtatoz's had an 100 l. given him: And it was refolvey by che 
Court that the pzomile of a Chilvs part in altogether incertain, but being ſo 
much as any of his Childzen had, and then chewing that the younger Son 
5 1 2 i was certain r enough, and therenpon Judgment was given foz 
ntiff, 


4 


| The ſanie Term in the ſame Count. 
11 and Owen. 


Ornelius Godfrey wa laintiff in an Action upon 
nik Owen „ and the words were tht, 


— 2 =o a — 
of Religion, 


— * 
ene er mene l 
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well 
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| Mich. 16 Zac. In the Star-Chamber. 
Sir John Bingley's Caſe. 


N Dir John Bingley's Caſe in the Star-chamber, it was reſolved by the 
two Chief Jultices, Mountague and Hobart, and agreed by the Lo2d Veru- 
lam Lozd Chancelloz, and Sir Edward Coke, that if an Infozmation be ex⸗ 
hibiced there which begins with divers particular Piſdemeano2s, and concluve 
in the general that, 1. The matter included in the general Charge ought to 
be Ejuſdem generis. 2. They sought to exckd the Particulars expꝛeſled in 
number. 3, They ought not to be greater 02 moze capital; whereupon Moun- 
tague cited the Dtatute which ſpeaks of Deans and other Spiritual Perſons, 
110 — it hath been — — — — — it, fo2 they _— 
an higher degree: and the pꝛincipal reaſon of theſe Rules was uſe that 
a _ cannot pþoffibly make a Defence, becauſe he knows not hat toll de 
dbſeced againfk him; and upon this Sir John Bitgley was viſeharged at this 
time fo2 the moſt tranſcendent Offence that was objected againſt him, to wit, 
contetning Captain Baugh, an other Pirates rb whom the King bf his Gzace 
and Bounty had given 200 l. td make them Topal Dubjes ; But Sir John 
Bingley, Colore officii, had defrauded them of almoſt all of it, foz the want 
whereof ſome of them died mileradly, and the reſt became Pirates again. But 


Sir John Bingley made many Pꝛoteſtations of his Innocence in this matter. An Officer of 
And it was holden allo that one might be an Dfficer of his own Wzong, as hs 
there might de an Exetutdz of his own Wzong : Aud this was Sir John Bin- 


pley's Caſe foz fomething in chr Inkozmation, fo he committed Grtoztion, 
Colore officii, 


The ſame Term in the Star- Chamber. 


E Attorney-general put in an Jnfozittation againff vibets Dutch 
Perchants, foz buying and tranſpozting of many great ſums of Gold 
And it was ſaid by the Court that divers Statutes had ban made fo2 redꝛeſs 
of this milchiek, as the Sotatute of 5 R. 2. the Dffendets whtreof ought to foz- 
feit all they may: and by another Statue in 17 E. 4. this Offence was made 
Felony to continue foz ſeyen years : But the Court would not now puniſh 
them upon any Statute, fox it tuns an Difenice at on Law, and there- 
foze puniſhable in this Court. ad | 
Wor pot oy tn e 
tute, it to in two o ars at leaſt after the ce coms 
22 foz che terer Yath ut 4 year to fits, and the King two years foz 
The Foy Rr 37 E. 3. aid 5 E. 6. pzohibie the buying of Coin, 
that it ts fo at the Cömmtoß de 21 E. 3. 60, and Plowd.215. — 


upon a penal Sta⸗ 


onfy he that dußs, put by 6 offends in it, fo it is a Pꝛerogattvt 
Hily belowging cs the tung, Fat it is his Cain, and none can put a Ualue 
en 8 Weit wks 1525 Wow. be panithed ſoz in- 


bh : 
groſſing any Commodity, a Fortiori, one hall ke juniſhed fox ingroſſ 
buying of a fret Ache of Wines, aff other — being _ 


ingroſſed 


To carry Gold 
and $ilyer out 
of the Realm, 
puniſhable ar 
Common Law. 


own 


— cr 


I50 Serle —_—_ The King againſt 
Marider. 3, l Br iggs. 3 


ingroſſed, foz Poney is the Piſtrels of Commerce: Pecunia eſt rerum omnium 
vendendarum menſura, Bracton 117, 18 E. 3. Hollinghead 109. 50 E. 3. Rot. 
Pat. Memb. 7. And foz Trauſpoztation, 17 E. 3. & 19 E. 3, Rot. Pat. 24. De 
monetis non tranſportandis, 19 R. 2. Rot. Pat. The Dutcheſs of 

obtained Licenſe to melt Coin to make Plate. And divers of the Defendants 
were within the King's general Pardon, but in as much as they pleaded it 
in their Rejoynder, and not in their Anſwer (as it ought to be the Court over⸗ 
ruled their Plea, ſo that they could have no advantage. thereby. Eut in as 
much as they were Strangers, and not conuſant of our Laws, and relied on- 
ly upon their Counſel, the Court had conſideration thereof in their Cenlure. 


—_ 
—_— 


Hillary, 17 Fac. Inthe King's Bench. 
Serle verſus Mander. 


Words, Erle bought an Action upon the Caſe againſt Mander foz theſe wo2vs, to 
I _ you up- wit, I arreſt you upon Felony, and after Uerdict foz the Plainciff, it was 
on Ftlom. moved in Arreſt of Judgment by Richardſon that the wozds were not Adio⸗ 
-nable, foz he doth not ſay, that the Plaintiff had committed Felony 3 But it 

was reſolved by the Court, and ſo adjudged that the Action lieth. 


The ſame Term in the ſame Court. 


Judgment a- A Judgment was obtained againſt one of the Servants of the Lozd Hay, 
_ — Uiſcount Doncaſter, when he was Ambaſſadoz in Bohemia, and attend- 
— wich ing upon him there: And this matter being diſclaſed to the. Court by the 
an Ambaſſador Council of the Defendant, they would not ſuffer the Plaintiff to have Execu- 
reverſed, tion upon the lald Judgment, but o2dered the Plaintiff to declare De novo, to 
which the Defendant ſhould p2eſently anſwer, 


Imparlance. Memorand. It was ſaid to be againſt the Courſe of the Court, to have an 
Imparlance befoze the Declaration entred, 


— 


I The ſame Term in the ſame Court. 
The King againſt Briggs. 


i Quo Warranto was bzought by the King againſt foz exerciſing of 
& SubjeQccar- F certain Piivileges, who julie by virrue of a Forck gramte to hims 
reſt, 2 is the firſt Quo warranto which he knew that had been 
bzought againſt any Subject foz a Fozeſt, foz a Subject cannot have a Fozeft, 
but he may have a Chaſe, which peradventure may under the name of a 
Fozeſt. And there are divers Incidents to a Fozeſt which a Subjec cannot 
uſe noꝛ have; there ought to be a Juſtice of a Fozeſt which a Subject canuoc 
have, and ſuch a Juſtice ought to be a of Dignity. 2, There ought 
to by Uerderozs who are Judges 1 34 E. 1. Ordinatio Foreſtæ, 
onght to be by WMzit, but a Subject cannot award a Wzit. Alſo there are 
the CO to a Fozeſt. | | 
1. A Court of Attachments which may be without Werderozs, 
2, The Swainmote Court. | 


3. The 


Sir William Webb ver ſar 
Paternoſter. a 1 151 


3. Che Juſtice⸗Beat, and this appeareth in 1 E. 3. cap. 8. 21 E. 4. cap. 8. 
But by the Statute of 27 H. 8. cap. 7. There are ſome other Incidents to a 
Fozeſt. 2. Admit that a Subject may have a Fozeft, pet it fails in this Caſe, 
becauſe he hath ſhewn the Gremplification and not the Letters Patents, and 
fe Coke, lib. 3. Pain's Caſe, that neither an Exemplification, 03 Conſtat, are 
pleadable at Common Law, and Coke, lib. 10. Dz. Leyfeild's Caſe, 

cites 


* 


The ſame Term in the ſame Court. 
Sir William Webb ver/# Paternoſter. 


| F HE Caſe was this; Sir William Plummer licenſed Sir William Webb 

to lay his Hay upon the Land of the faid Sir William Plummer until he 
could conveniently” ſell it, and then Sir William Plummer did make « Leaſe 
of the Land to Paternoſter, who put in his Cattel, and they eat up the Hay: 
And it was two years between the Licenſe and the putting in cf the Cattel, and 
yet Sir William Webb brought an Action of Treſpaſs againſt Paternofter for 
this 


Mountague Chief Juffice : 1. This is an Intereft which chargeth the Land 
into whole ſover hands it comes, and Webb ſhall have a reaſonable and con- 
venient time to ſell his Yay. 2. The Leſſi ought to give notice to Sir Wil, Notice. 
liam Webb of the Leaſe befoze he ought to put in his Cattel; to which Ha 
ton Juſtice agr&d in both Points: But Doderidge Juſtice ſatd, that Wir Wil- 
liam Webb had no certain time by his Licenſe, yet he concteved that he ought 
to have notice: But it was reſolved that the Plaintiff had a convenient time Convenient 
(to wit, two years) foz the removing of his Yap, and therefoze Judgment dime. 
was given againſt him, But admit that there had not ben a convenient time, 
yet the Court was of Opinion that the Plaintiff ought to have incloſed the 
Land at his peril, foz the p2eſervation of his Bay: And it was agreed that a aticenſe whe. 
Licenſe is countermandable, although it be concerning Pzofic oz Pi „ ther for profit 
unleſs there be a certain time in the Licenſe, as if A licenſe one to dig Clap or Pleaſure 
— n Thich is — Licenſe of — de 
point of , a er a I 
H. 7. The Dutcheſs of Suffolk's Cale foz a Licenſe. 5 


The ſame Term in the ſame Court. 


Ibill Weſterman bzought an Action upon the Caſe againſt Everſall, and had 
8 Judgment : and in the Entry of the Judgment ſhe was named Iſabel, 1 _ Error. 
AF. and 3 Aff. A Fine was levte by Sibill, when her name was Iſabel, and bor Jebel. 
it was not god, foz it doth not appear to be the ſame Party: ſo in the Caſe at 


the Bar: And foz this the Judgment was reverſed, 
In the ſame Term in the ſame Court. 


Ane as Exetutoz of bzought an Action upon the Caſe againſt Che- An Infant 
ſter, becauſe the Defendant made Requeſt to the Teftacoz of the Plaintiff — for 
he Laan dog nya 5, noon Aenar Lr$ bp 14 in 
nt pleaded t 2 | 
1 Defendant Could not be charged, becauſe it is not ſhewn that the Appa- 


rel was foz the Anfant himſelf, but he was over-ruled in this, fo it is — 
Pp 
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Gilbert de Hopton a 
Caſe. 


Words. 


Thos art 4 Thief 


and haſt ſtolen 
my Fur ze. 


Fines in the 


Scar-Chamber 


for killing the 


King's Deer. 


ciently expꝛeſled to be foꝛ him. And it was agreed by the Court, that it oughe 
to be ſhewn that it was Pro neceſſario veſtitu, and it ought to be ſuitable to 
his Calling, and (as Doderidge (aid) that there was a Caſe adjudged in this 
Court between Stone and Withipole, that where Withipole had taken of Stone 
certain Stuffs foz Apparel, being within Age, and afterwards he pzomiſey 
Payment if he would fozbear him ſome time, and the Aſſumpſit agjudged not 
god, becauſe he was not liable foz the Debt at firlt foz the reaſon afozeſaid, 


— ——_ 


— 


Trin. 17 Jac. In the Common Bench. 


Gilbert de Hopton's Caſe. 


A N Action upon the Caſe was bzought foz theſe wozds, viz. Thou art a 
Thief and haſt ſtolen my Furze : And after Uerdict foz the Plaintiff, it 
was moved in Arreſt of Judgment, that theſe wozds were not Actionable 
But it was ſaid on the other ſive, that to ſay, thou art a Thief, is Actionable, 
and the ſubſequent wozds are in the Copulative, and enure as a confirmation 
of the pzecedent wozds : But if it had been foz, Thou haſt ſtolen my.Furze, this 
had been an explanation of the pꝛecedent wozds, and therefoze in that Cale 
the Action would not have been: And it was anſwered and reſolved by the 
Court that the wozd (and) in ſome Caſes ſhall be taken as the wozd (tor and 
lo it ſhall be in this Caſe, and therefoze adjudged that the Action lies. 


7 


Mich. 22 Jac. In the Star- Chamber. 


wo Pen came Ore tenus into the Star⸗Chamber, foz ſtealing of che 


E King's Deer, and were fined an 100 l. apiece, and thzee pears Impais 


ſonment, :unleſs-it would pleaſe the King to releaſe them ſwner, and befoze 


they ſhould be releaſed of their JImpziſonment co be bound to their god Be⸗ 


Haviour : And it was obſerved by the Actozney-goneral that the Dffence was 
the greater, in regard that che King had but one Darling Pleaſure, and yet 
they would offend him in that: And it was ſaid by ſome of the Court that it 
was a great folly and madneſs in the Defendants to hazard themſelves in ſuch 
a manner fo2 a thing of ſo ſmall value as a Deer was, The LozdP2efident 
ſaid, that Pr. Attozney was the beſt Keeper the King had of his Parks, in 
regard he bzings the Offenders into this Court to be puniſhed : The Lozd 
Keeper ſaid, that the Defendants in ſuch a Caſe being bought Ore tenus ate 
are not allowed to ſpeak by their Council, and pet theſe Pen have had their 
Council, but it was Peter's Counſello2s, meaning, their ſozrow and Contri⸗ 
tion at the Ear, which much moved him, ſo that if his Note might pzevail 
he would ſet but 20 l. Fine upon them. | 


The ſame Term in the ſame Court. 


PE Lo2d Morley and Sir Richard Mollineax bein beyond Sea, their 


- . @ollicito2 in their names exhibited a ſcandalous Bill in the Star-Cham- 
ber againſt che Biſhop of Chicheſter, and after their Return this continued ſo 
koz thzee pears, without any diſclaiming thereof by them, and now che mat- 

ter 


Lewes verſus © 2 verſus 153 


Jeoffreys. Rivet. 


ter being queſtion, they ſaid that it was not done wich their Pꝛivity: But 
becauſe cbey had not diſclaimed the Fac. befoze, they were fined an 100 l. to 
: the ings and an 100] to the Biſhop foz Damages, and the Bill was co be 
the File 15 


* UI. 797 


ä 


1 al ME The ſame Jerm in the ſame Court. 
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„ * Fewes Plaintiff ver ſus Jeoffreys, and others Defendants. 


"G16 31444. * ö , 
TV © Plaintiffs Brother had been a Duitoz to a Woman, which matter 
I pzocded to a Contract, and afterwards the Defendant Jecoffreys happen⸗ 
ed to be a Dilitoz to her alſo, whereupon (being Rivals) they fell out, and the 
Plaintif?s Bzot her called the Defendant Jackanapes, which was taken very 
ill by the Defendant cheing a Juſtice of Peace in the County of Worceſter, 
and the pther being but a mean Pan in reſpect of him) ſo that he told him 
that i he would met him on Hoꝛle⸗ back he would fight wich him: afterwards 
one of the Bons of the Defendant went to the ſaid Bꝛother (being upon his 
own Land, and gave him a moztal Wound, whereupon a Friend on the be- 
halt of the Party wounyed, came to the Defendant (being a Juſtice of Peace) 
and þzonght him a piece of his Skull, to the end that his Son ſhould be fozth- 
"4 ing at the next Alliſes, declaring to him the danger of death the Pan was 
in : whereupon the Defendant tok a Recogiizance of 101. of his Don and 
of his-Sureties of 5 l. apiece toanſwer this at che next Aſſiſe : And in the 
mean time the Party died of the laid Wound, and che Son did not appear at 
the Alliſes, aud the Jupges of Alliſe fined the Defendant an 1001. foz taking 
ſuch lender Security fo the Appearance of his Don, which was paid, and 
yet. notwithtanding the Dekendant was fined 2001. moze foz this Dffence, A Challenge 
and allo a 00 l. fo; his Pildemeanoz in his Challenge, albeit the Defendant fin<d in che 
was of the Age of 63 years, and ſo it ſems that he intended to fight with him. Chamber. 
But he being a Juſtice of Peace (who is Cone pacis) he did againſt his 
0 


. 


Oath to do au thing which may tend to the bzeach of the Peace. 

And foz the other matter it was ſaid, by the Court, that the Defendant be⸗ 

ing Father to the Dffender, it had bern better foz him to have referred this 

matter to another Juſtice of Peace, oz at leaſt to have had the Aſſiſtance of 

: And the Party being in ſuch great danger of death, his Don was , 


nor Bajlale, 


5 999 „ 
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Hull. 1 Car. In the King's Bench. 
Bowyer verſus Rivet. 


T Caſe was thus; Sir William Bowyer, 12 Jac.recovered againſt Sir 
Thomas Rivet in an Action of Debt, Sir William made his Wife his 
Executrix and died, the Wife made Bowyer her Executoz and died; then Sir 
Thomas Rivet died, Bowyer bzought a Scire facias to have Execution upon the 
Judgment againſt Sir Thomas Rivet the younger, as Heir Apparent to the 
Land to him deſcended krom Sir Thomas Rivet, who pleaded Riens per deſ- 
cent from Sir Thomas Rivet, and it was found that he had two Acres and an 
half of Land by deſcent 3 and it was pzayed by Goldſmith, that Judgment 
might be given againſt. Sir Thomas Rivet 3 foz he ſaid, that - 
alle 
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Bowyer ver ſas q | 
Rivet, jo 
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Where a Debt 
is recorded 
upon Bond 
rhe Obligarion 


was cancelled. 


2. Yow the Veir ſhall behave himſelf in pleading. 


falſe Plea ſhall charge him and his own Lands, and cited Plowden 440. 
where in Debt again an Beir, upon his falle S U his own Lands ſpall 
become liable to the Debt, and Co. lib. 3. 1 1. b. Sir William Herbert's Caſe, * 
where the Caſe was upon a Scire facias againſt the eit, as it is in this Cale. 

But on the other part it was argued by Richardſon the King's Serjeanc, 
Banks, and - 1 - — —— 1 in — man⸗ 
ner againſt the Heir than it d be again nceſtoz, oz other Purcha⸗ 
ſoz, to wit, of a Poyety of that which be had by Deſcent, foz as muchas in 
this Caſe he cannot be to this purpoſe charged as Yeir, but he ought to be 
charged as Ter-tenant and as a Purchaſoz, and a Parchaſoz ſhall never hurt 
_ eee falſe * te Velr in this Cale is 6 Wurchato): 

nd Banks atgued, that the n this Caſe is charged as a Pi ö 
and the falſe Plea of a Purchaſoz ſhall never charge himſelf, 33 E. 3. Ficz. 
Execution, 162 and 6 E. 3. 15. and that in this Cale he is charged as Ter⸗ 
tenant appears by thꝛ reaſons. ; | * 

1. Debt will not lie againſt an eit, but where he is bound as Heir, but 
in this Cale Execution is to be ſued againſt him as another Ter⸗tenant, —— 
271. II E. 3. 15. and in 27 f. 6. Execution 135. and Co. lib. 3. 12. b. 
in Judgment upon Debt oz Recognizante che Heir is charged and Execution 
ſhall be ſueb againſt him as Ter⸗tenant. [9 

2, There is not any lien as Heir, fo the Judgment doth not mention the 
Heir, and therefoze he cannot be charged unleſs he be expzelly hound, and in 
the Reco2d of the Recovery, it doth not appear that the firſt lien ſhall bind che 
— 2820 declares that he bound himſelf, and not that he bound himſelf 
and rs. Pt 

3+ If the Heir were bound in the Obligation ſo that he were once bound as 
Heir, pet the Judgment determines the Specialty, -fo that now he is not 
bound, and in the Judgment the Yeir is not mentioned, as in 10 H. 4. 21. 
24. If an Abbot contract to the ufe of the Pouſe without-conlent of the Co- 
vent, this ſhall bind if he dies, but if he takes an Obligation of the Abbot and 
then he dies, this ſhall not bind the Youſe, foz the Contract is determined bp 
the Obligation, and this is the reaſon that in the time of E. 3. in aRecoverp 


upon Debt the Dbligation was cancelled, | 
S cos pet hog 
vis Re 


ö c , an 
Execution be ſaed 4 


III how 
ze | as k, on equitur, 

the Heir of a Purchaſoz, he ſhall have his Age, and pet he is not Beit, nei⸗ 
ther can be charged as Heir to the Conuſoz : becauſe it is a in Law, 
that the Heir which hath by Deſcent ſhall not anſwer where his Inheritance 


may be charged daring his Nonage 
here as Heir, 
with which 


Whiclock to the ſame intent, becauſe the Beit is not th 
but as Ter-tenant, whereby his falſe Plea ſhall not hurt 
Jones allo agred, and ſaid, that he here conſidered thze things. 

1. That the lien of the Anceſtoz binds the Heir. 


3. Dur Point in queſtion, Foz the firfk there are two things requilite to 
bind one as Yeir. 1. A lien expzeſs, foz if one bind himſelf, and not his 
Heir, this ſhall not bind his eit in any Caſe, 2. A Deſcent of Inheritance, 
ſoz without this he ſhall not be bound by the Ac of his Anteſtoz, and he is 
bound no longer than Aſſets deſcend,foz if he alien befoze the Mzit purchaſed 
the lien is gone. 2. Be ought to behave himſelf truly and plead truly, any 
confeſs the Allet deſcended to him, when Debt is bzought againſt him as Heir, 
otherwiſe his own Lands ſhall be charged with the Debt, as it is in Pepy's 
Caſe in Plow. Com. Fut where it is ſaid in Pepy's Caſe;that upon a Nihil dicit, 


03 
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92 Non ſum informatus, &c. If the Judgment paſs upon them, that it ſhall 
be general; A am not of that Opinion, foz the common Experience of the 
Courts is, that ſuch a general Judgment ſhall not be given againſt the Þeir ; 
unleſs it be upon a falſe Plea pleaded, with which agrees Lawſon's Caſe, 
Dyer 81, and Henningham's Caſe, Dyer 344. where the Judgment paſſed by 
Nihil dicit, ſo that the ſaying in Plow. 440. a. that what way ſoever the Heir 
be condemned in Debt, it he do not confeſs the Aſſets, 8c. that it hall be his 
t Debt, is now taken foz Law. 

And A alſo hold, chat if che Heir plead falfly, and there is found moze Aſ- where upon a 
ſets, that pet it is in the Election of the Plainciff to charge him, and to take falſe Pleaby an 
Execution of the Allets only, oz to take an Elegit of all his Land, and he is #cir;the Flain- 
not bound to take an Elegic of all the Land in this Caſe, foz otherwiſe incon⸗ 9 ke he gt. 
venience may ariſe : If the Yeir hath an hundzed Acres by Deſcent, and two ſets in Execu- 
by Purchaſe, if upon the falſe Plea of the Beit the Plaintiff cannot have anp tion or an Ele- 
other Execution but an Elegit of the Popety of his Lands, then he by this is .“ - all hls . 
p2ejudiced, foz otherwiſe he might have all che Aﬀets in Execution, and ſo 4. 
the Heir by this way ſhall cake advantage of his falſe Plea, 3. Þe held as 
Whiclock befoze, and foz the ſame reaſon Doderidge Juſtice : How the Heir 
thall be bound by the Ac of his Father, is wozthy of Conſideration, upon 
which Pritna facie the Boks ſem to diſagree,” but be 1 conſidered, accoʒd 
with excellent Harmony. J bave conſidered this Caſe, it was moved at Reading 


Term, and becauſe my Notes ate not here, J will ſpeak moze bziefly, and 
will conſider, | 


and \d againſt the Heirs of the Peir to many Generations, albeit of this Plow- 


den makes a doubt, and his that he had nothing at the day of che Wizic 
| — alien the ler e vlchargevo 


are He its as himſelf is, but co all other intents he is Ter-tenant, and ſo charg- 
2 * — Cate is) the Heir ſhall be charged 

; on a t (as our Ca as 
e env ned.tharails s The Bok which hath bern cited, viz. 33 E. 3. 
Execution 162. is erpzels in the point; the bzoken pears of Firzherbert are 
obſcueely repozted, hut by. comparing of Caſes it will appear to be our Caſe 
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All Lands 
chargeable 
with Tythes. 


The Pope's 
Bulls of four 
ſorts, 


Hill. x Car. In the King's Bench, Intr. Hill. 18. Jac. Rot. 18g. 
Dickenſon verſus Greenhow. 


1 an Attachment upon a Prohibition, the Plaintiff declared that where 
Robert the laſt Abvot of Cokerſham in Lancaſhire, was ſeiſed in Fe of 
thꝛee Acres of Land, parcel of his Monaſterp, and that the Abbot and his 
Com-monks, and all the Pꝛedeteſſoꝛs of the Abbot were time out of mind of 
the Oꝛder and Kule of Præmonſtratenſes, and that the Oꝛder of Præmonſtra- 
tenſes, and all Ponks thereof, were time ont of mind diſcharged of payment of 
Tyt hes foꝛ their Lands and Tenements, Quamdiu manibus propriis aut ſum- 
ptubus excolebant. And that the ſaid Abbot and all his Pzedeceſlo2s time out 
of mind had holden the ſaid thze Acres diſcharged of payment of Tithes, 
Quamdiu, &c. and ſo held them until the diſſolution of the Monaſtery, and 
ſhew the Surrender to H. L. andthe Statute of 3 1 H. 8. by fozce whereof H. 8. 
was ſeiſed, and held them dilcharged, and from him derive them to E. 6. and 
from E. 6. to Quten. Mary, and from her to Queen Elizabeth, and from her in 
the 42d year of her Raign to Wagſtaff, and from him by mean Conve pantes to 
Dickenſon the Plaintiff Quorum pretextu he was [eiſed, and enjoyed them in 
Propria manurantia, and ſhew the Statute of 2 E. 6. cap. 15. whereby it is en- 
acted that Tythes ſhall be payed as uſually they were, &c. Quorum pretextu, 
the Plaintiff held the thre Acres diſcharged of Tythes, and that notwith- 
ſtanding, and againſt the Pꝛohibition, the Defendant did dzaw him into Plea 
foz them in Eourt⸗Chꝛiſtian, and the Judge thereof held Plea, and the Des 
fendant did there pzoſecute him to the Diſinheriſon of the Crown: And upon 
this the Defendant demurred,and pꝛayed a Conſultation. And Dir John Davies 
the King's Serjeant argued foz the Defendant, that a Conſultation ſhould be 
granted, becauſe that his matter of diſcharge is double. Let 
1. Mis Pꝛivilege. 2. The Pzeſcription 2: and if either of them will not 
help him, then he ought to be charged: Foz the Pzivilege, he tok it that the 
— — — a — At — 5 — how — all 
erſons ought to pay Tythes, and nds charged t of 
common Right; Vut alſo there are divers Diſcharges of them and allowed by 
our Law (as is manifeſt by the Dzvets of Templers, Yolpitalers and Ci- 
ſtertians, which Diſcharges our Law allows) and theſe are, 1. By Pzeſcri- 
ption. 2. By real Compoſition. 3. By Pzivilege obtained, and chat by 
1. Either by the Bull of the Pope, foz he taking upon himſelf to be the 
great Diſpenſer and Steward of the Church, tok upon him to diſcharge 
but this (as it is holden by the Canon) he could not abſolutely do, hut might 
divert them to a Clergy⸗ man; graut to another to hold them by way of Re- 
tainer, and this ought to be to a Clergy⸗man alſo. Oz, | 
2. By a general Council, foz ſome Oꝛders were diſcharged by General 
Councils: So ſome obtained Pꝛivileges by the Pope's Bulls, which are his 
Patents, ſome by Councils which are his Statutes, and Decries were as 
Judgments, but pet none of them had ever any fozce in our Law, noz did 
bind us in England moze than voluntarily retained and appꝛoved by uſage 
and cuſtom, foz as it is ſaid-in 11 H' 4. the Pope cannot alter the Law of 
England, and this is evident, fo2 in all Caſes where the Bulls o; Conffitu- 
tions of the Pope croſs the Law of the Land, they have always ben rejeced 
as foz inſtance, 
1. In the Bulls which are of four ſozts. 
Is Df Pꝛoviſion. 
2. Of Citation. 


3. Of 


Dickenſon verſus 
Greenhow. 
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3. Df Exemption. And 4. Df Excommunication. And as foz thoſe of 
Crcommunication, it appeareth that it was Treaſon at Common Law, and 
that the Treaſurer did knel to E. 2. foz one who bzought them in, and in the 
perpetual courſe of the Boks afterwards, they have always ben diſallowed 
in Pleas, So his Bulls of Citation, befoze the Statute of Pꝛoviſton was 
an hainous Offence, and ſo are Bulls of Pzoviſion and Eremption, Fo? his 
Canons, where they were againſt the Law they were neglened. Jt appear- 
eth by the Canon, Quod nullus capiat beneficium a Laico, and yet notwith- 
ſtanding continued long after foz Benefices, and does yet foz Biſhopzicks, 
that the Clergy ſhall take them from the King and a Lay-hand : And alſo 
there is a Canon foz Exemption of Clarks out of tempozal Juriſdiction : but 
pet as Brian ſaith, 10 H. 2. 18. it was never obſerved here. Do that Canon 
ſaith, that the time of the Laps ſhall be accounted Per ſeptimanas, but our 
Law not regarding this, ſaich, that it ſhall be accourſted Per menſes in the 
Calender, as it is expzeſlp adjudged in 5 E. 3. Rot. 100. Rot. clauſ. in turri : 
And there is a great reaſon foz it, qs it is in 29 H. 3. memb. 5. in turri. It is 
not neceſſary foz Biſhops of England to go to general Councils; fo as in 
Parliament thoſe that do not ſend Knights oz Burgeſles ſhall not be bound by 
Statutes. And the Councils of Lyons, of Bigamis, &c. are expounded by 
Statutes how they ſhall be taken; ſo that if they have aPzivilege (as in truth 
they have) by the Pope's Bulls, if it were not allowed in England, they are 
not, of fozce to pzivilege them againſt the Common Law of the Land foz pays 
ment of Tythes; but this was never here allowed, 

And now foz the P2eſcription this cannot help them, foz Ponks are not 
of Evangelical Pzieſthod, to wit, capable of Tythes in the Pernancy, but 
meerly Lay-men,and then as the Biſhop of Wincheſter's Caſe is, they cannot 
pꝛelcribe in non decimando; And Bede ſaith of them, that they are Mere laici, 
ſo that if their Pꝛivilege were allowed, the Pzeſcription would not help them. 
The Pꝛivilege of Præmonſtratenſes was by the Council general of 
foz their Diſcharge, which denies that all Religious Perſons ſhould be dil⸗ 
charged of Tpthes of Lands in their own hands, Quamdiu, &c. But after- 
wards Adrian reſtrained it to the Templers, Yoſpitalers and Ciſtertians, 
omitting the Præmonſtratenſes; and the — of Adrian was received alſo, 
whereby the Law tok notice of the ry of the ſaid thz& Dzders. True 
it is, that the Præmonſtratenſes have a Bull of Pope Innocent the Third, of 
Diſcharge, and as large Liberties as the Ciſtertians, but they never put this 
in ure: And it ſems, 1. That there were of them twenty nine Abbots and 
Abbies, and yet their Pꝛivilege is not mentioned in all the Bons as the Ci⸗ 
ſtertians is. 2. They complained to Gregory the Ninth, that they were not 
ſuffered to put it in ure, and notwithſtanding this Complaint and Command 
of the Pope to the Clergy to-allow them chis Pzivilege, pet 24 H. 3. Com⸗ 
plaint was made againſt them in Parliament foz claiming this Pzivilege : 
But the Statute of 2 H. 4. cap. 4. put — * of doubt, foz this put the Ci- 
ſtertians in a pzemunire, foz purchaſing Md putting in Execution Bulls of 
Exemption of their Lands purchaſed afterwards. = 

Now if the Præmonſtratenſes had the ſame p2ivilege they ſhould not have 
bien omitted out of this Statute; then comes the Statute of 7 H. 4. cap. 6. 
which terrifies all from putting in Execution Bulls of Exemption of their 
Lands not put in Execution befoze, upon which it is not to be pzeſumed that 
it was put in Execution afterwards. 


Tut admit that the Præmonſtratenſes had this pꝛivilege: J ſay, that the 
Plaintiff hath not applied this Pzivilege to himſelf, foz he hath not averred 
in fac that at the time, xc. Propriis manibus excolebat, nec ad firmam demit- 
{cbat 3 And this he ought to have done if he would take advantage of the Pꝛi⸗ 
vilege, as in Dickenſon's Caſe, Novel lib. intr. 542. there it is expel als 
edged 
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well applied to us. 


levged in the like Caſe, as ours is here, and where the fame Pꝛivilege as 
here is claimed, manibus propriis expolebat. Y 

True it is that it is ſaid here, that after the Feoffment to him made, he 
was ſeiſed Et gaviſus fuĩt in propria manuten. but he doth not ſay, that at the 
cime of the Tithes due, gaviſus fuit, &c. as he ought expzellp to have vone, 
as appeareth by other Caſes. 

If one pzeſcfibe to have Common in Arable Land when the Cozn is reapey, 
02 in Peavow where the Hay is carrieo awap, and juffifie by reaſon thereof 
he ought to aver that the Cozn oz May was carried away when he put in his 
Cattel, otherwiſe he hath not applied the Pzeſcription to himſelf, 

Do if one juſkifie foz Common Quandocunque averia ſua venerint, he ought to 
aver that his Cattel then went in the place where &c. as 17 Aff. 7. Do if 
the King pardon all hut choſe who adhere to M. he who pleads it ought to aver 
that he did not adhere to M. fo the pzivilege is Quamdiu propriis mani- 
— — and therefoze at the time he ought to aver that he had it propriis mas» 
TM C. * 

Alſo where the ®utrenvet to H. 8. and the Statute, they conclude 
that the Queen held it diſcharged, this cannot be, foz this ought co be in ſuch 
manner as the Abbot held it & rad but this was quamdiu, &c. and the 
King cannot be bound to ſuch an unbeleming Condition, and therefoze he hall 
hold it diſcharged : Like tothe Caſe where che Abby hath che ntation, 
aud another the Nomination, the Abby Surrender, he who hath the Nomt- 
nation ſhall have all, foz the King ſhall not pzeſent foz him, it being a thing 
undecent foz Mis Pajeſty, and ſo he concluded foz the Defendant. 

Banks contra. 1. That it is a gwd cauſe of Pzohthition, 2. That it is 


1. That the Wꝛder of Præmonſtratenſes is diſcharged of Cythes, that they 
had ouce this pꝛivilege, hath been allowed by the other Party, by the Bul 
of the Pope, afiv that it was allowed and taken notice of, he by this 
that this Bull was confirmed by King John in the 24th year of the 
Charter whereof he ſaid he had under Deal, and 22 E. 1. membran. 5, 
were 26 Abbies of this Dzder, and the King tok them all into his Pzoterti- 
on with their Ammunittes, and 22 R. 3. de Gant having Jura Regalia 
in Lancaſhire (where the Abby is) confirmed to 9822 A 
hath been divers times allowed and decreed to in Chiiftian foz 
2 as in the Cale of the Abby of Bigham which was of the ſame 

And as to that which was objected, that if che Pramonſtratenſes had ſuch a 
— Hiſtertians in 2 H. 4. that the like pzoviſton would have deen 

nlt them, 

As to this J anſwer, that ſach a Pzoviſton is not againft che Templars 
noz Poſpitalers, og we dope os lege. * | 

2. It map be that never ed their Pꝛi above their Gant. 
And foz the Statue of 7 H. 4. onr was not new, and ft way 
afterwards allowed in 22 R. 2. And alto 


| conroive, that if the Abby were 
vilcharyed at the time of rhe Willdiution, a not De jure, pet this in 
ſakfitient Dilcharge within the Statuce of 31 H. B. as it is taken, 1th. 
11. 14. 3 ; ; 

2, J hold that they may here pꝛeltribe to be vf Tothes, becauſe 
they are Spiritual Perlons, and capable of Cure of Sonls, and capable of 
_— in 22 — — an Appꝛopziation oe 1 to 1 | * 
they have demurted, which ts a Confeſſion of x matters in Faſt, &c. : 

4. It there be a matter whereupon the Pzohibicton may de gronnved it will 
ſerve, vide Dyer 170, 171. Co. lib. 10, 11. | X 


Any 


"EET Bowry verſus . 
Wallneron N * 


— The Privilege is well applied, becauſe it is hewn that chey were 

5 Ye now a to few how he is viſcharged,2: E. 4.4. 3 E. 4 8. 20 E. 4. 
15. ont, &c. any 3 
* _ Agony — —— and therefoze not pleadable 
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Paſch. 1 Car. In the King's Bench. 
Bowry verſus Wallington. = 


De that. in this Caſe upon 
the Court, dun ie there he of 
ion awar afterwar 
hall be 


and 
to try the where not. 
was moved again, and 


ico ſiv 

is, one Conſultation 

Roll it ſelf was | into the Court and. 

were as it is in the pzinted Bok and Exttaa, the ſame 

tended the lame perlonal Juvge, ine the lane Ioge of Connlance of 
9 


„ 


I 60 


Where in an 
Action upon 
the Caſe, there | 


_ 15 


Tube ſame Term in the me $ Bench, 
Pack verſus Methold ix 4 12 of Error. 


N Mich. Term, 22 Jab, Methold bʒought an Adion upon the Caſe in the 
Common Pleas againſt Pack, and declared that in conſideration that the 
Plaintiff would pay to Playford 52 1. 14 8. to the uſe of the ſaid Pack, ſuch a 
dap, &c. Pack pzomiſed to deliver to him his Bond (in which he was boundto 
hi m in the laid ſum) when he ſhould be thereunto requeſted 2: And ſhews that 
he had paid, &c, and the Defendant did not deliver to him the Bond, albeit 
the lame to do he was afterwards often timeg'requeſted, aud upon Non afſump- 
ſit ple aded, it was found foz the Platutiſf, and now it was in Arrett 
of Juv t. beranſe che Me is not 
thereof exp ellen. But the Cant th wit,” ' 


Ha e Judgment foz intiff, 
—— Declaraion 5 l 
ben general, Licet ſæpius My it 1 nt bem en got, te 
.. parcel bf the Pꝛomiſe, any rherefoze ought 


— iſe and of the 521. but the time is i The 
„and therẽ e TS 


EET Nor 


1547 fo much upon Reque# at 
Nor bern t mut 
n ie 2 (rode) had not ben ſuf; 
8 e a refers onl ol hobo 
wen this I du ſuch a Rohit 
1 22 ſaids vat th the — — N. het? lud —— i, the Court —.—— well 


in in Entence /wheve oh the Ile is pn 4 ad agent was fg 
— be Bags Be and n Dp hy Ny 9 1 Car. * 


nion oft RE and certainly in he the 


and — — it 1115 revs 15 and wo of the Aſſumpſit, and not to be 


done but upon Requelt; - Fes 
Jones Point, and 
given to bling in — and two 2 
. to the 1 80 Paſch, JOS Rot. 464. 
in. 1. Court, Old and Eſtgteer Cate. 
. in Debt Licet ſepius r 02 it "ip not Poste noz 


Paſch, 


Conſtable ver ſas 2 Mitten verſus 
Clobery. F 3 Faudrye. 
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Paſch.2 Car. In the King's Bench, Intr.Hill. 1 Car. Rot. 135. 


Conſtable verſas Clobery. 9 


Len Acdion of Covenant, the Queſtion was upon the Traverſe ; the 
Plaintiff declared upon the Indenture of Covenant, and the Covenant 
was that a Ship ſhall go with the next fair Wind, and that the Perchant ſhall 
pap ſo much foz Fraight: the Defendant ſaith by way of Traverſe, that he 
did not go with the next Wind, and it was objeced by Stone of the Temple, 
of Council with the Plaintiff, that che Traverſe was not god, but he ought 
to have traverſed that the Ship did not goat all, foz that which is material 
ſhall be traverſed, and that che Ship did not go is the moſt material thing 
here, and this appeareth by 15 E. 4.2. where a Gift in Tail is traverſed, and 
not the death of the Tenant in Tail, 19 H. 8.7. 36 H. 6. 16. 2 H. f. 2. 2H. 
7. 12. and there are Caſes to this purpoſe, Co, lib. 7856. Ughtred's Caſe: If 
a San entitles himſelf to Land by an Eſtate which cometh by Conditiou, he 
ought to ſhew that the Condition is perfozmed : A. Covenant againſt a Cove- 
nant will not make an Eſtoppel, but he ſhall bzing his Action, 3 H. 6. 33. 
Where he ought to hewthat he went to Rome, becauſe it is a pzecedent Con⸗ 
dition: The pzincipal Caſe in Ughtred's Caſe pzove other, to wit, that which 
is material is alledgable : And the difference upon the Caſe of 48 E. 3. 3. 4. 
Where A. Covenant with B. to reſerve him with thz& Eſquires in France, 
and B. covenant foz to pay him 42 Parks, he may chule to — — 
ral oz'ſpecial, as he will, foz there was Covenant, and here 
there is a Covenant of one part to go with the Ship, and on the other part 
to pay ſo much foz the Fraight, and ſo Covenant againſt Covenant. 
(4 — —— that the Traverſe is not god, foz the 
Traverſe here is by permiſliou of God, 


jopntly and ſeve- 


7 — 
bꝛought 
Mit ſhall abate: 


named in the Indenture. 


— 


The ſame Term in the ſame Court, Int. Hil. 2 2 Jac. Rot. 10 19. 


Mitten verſes Faudrye. 


A Action of Treſpaſs was bzought foz chaſing of Sh&p, the Defendant 
pleaded that they were treſpaſſing upon certain Land, and he with a 
little Dog chaſed them out, and as ſon as the Shep were out of the Land he 
called in his Dog, and upon this the — demurred 3 The Point ſingly 


| 162 Mitten ver 
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cited 
Do 
is abul 


| goderument 
ont Caſe he can habe of hes Dog. 5 


At a Man be making ol a lawful Chaſe, ans taunst vo it wic 
to another, this is Damnum abiſque injutia,” 21 H. 7. 28. 
n ug and . » 8 Wan 
tn he may juſt 


gd ines the Land of anocher (as in this Cate) Tei 
paſs does notTis, ds dryer wile it is Cuttel. rr 
Crewe Cue JuTite, it ſms to we that he Hive the She&p ont wich 
the Dog, and he could not withdzaw his Dog he would in an inflauc, 
grp nden bet Warren, ee s a pleney char there was « Phew 
5 en. | was a 
ſant in his Land, 4nd ges Pau fiew- 2 into the Plaiatiff's 
En aces wh 
Treſpaſs he juſtified tos it 

and the Opinion was, that notwithKauving this Anfifiracion T | 
vetauſe he did not plead then he did his den endeavor co hinder cheir failing 
there, yt this tas a hard Cale: Nu this Cale is not like ts theſe Caten, in 
here it was lawtyl to chaſe them cart. of His own Land, ans he did his beſt en; 
deavour to recalf the Dog, efoze ders nor lie. 


agreed, fo. — and when he faw 
out of his own Gzound, he rated the Dog, 12 H. 8. chis wifference is 
if A ſ& Sheep in my Land, J may chaſe them out; but if another ſees them, 
and chafe them ont, J may have Trefpals againſt him, becauſe he hach taken 
away my advantage; and the nature of a Dog is ſuch that he cannot be ruled 
_ Juddeuly, and here it ts be an involuticary „ 8 E. K 
For an 079 A Pan is dziding thzough a Town, am one of them goes into ano⸗ 
va Aion tber Pan's Youle, and he follows him, Treſpaſs doth not lie foz this, becauſe 
doth not lie. it was involuncary, and a Trefpafs onghe to be done voluntarily, and ſo it is 
Injuria, and @ hurt to another, and ſo it is Damnum. 
e —ů— hom, 8 be 
; "; t 
onghr co call in the and fo Imap julfifle, and Treſpabs lies noe. 


time of Chief epa this Caſe wayavjupgey in chi Cour. 
Treſpaſs 


yr akon 
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© Treſpaſs was bought foz hunting and bzeaking of Yedges, and che Caſe 
was, that a Pan- ſfarced a Fox in his own Land, and e dae 
him into another Pan's Lands, and it was holden that he may hunt and pu 
ſue him into any Pan's Land, becauſe a Fox is a noyſome Creature to t 
Common-wealth, 

Bracton ſaith, that when a Pan is out-lawed he hath Caput lupinum, and 
he may be hunted thzough all the County: And he agre@d the Cale of 8 E. 4. 
If a Tre grow in an Yedge, and the Fruit fall into another Pan's Land, 
the Owner may fetch it in the other Pan's Land, and he alſo agred the Caſe 
of 22 E. 4. 8. of the Plough, and ſo concluded that the Treſpaſs doth not lie. 

Jones Juſtice, that the Treſpaſs doth not lie, vide Co. lib. 8. 67. Crogate's 
Caſe, and lib. 4. Terringham's Caſe, and he cannot recall his Dog in ant in- 
ſtant : And the ſame day Judgment was given foz the Defendant, Quod que- 


rens nil capiat per billam. 


HY 
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The ſame Term in the ſame Court. 


Marſh verſa# Newman. 
| Na Replevin the Defendant pleaded that — ** 
1 jure Collegji, and doth not ſap that he was in Dominico ſao ut de feds, 


— — demurred upon the Avowzy, And Andrews argued foz the 
1. The Defendant to have alledged certainly that they were ſeiſed 
in F&3 foz Littleton ſaith, that in Counts and Pleadings a Pan ought to 
ſhew how he is leiſed, 8 E. 3. 55. 13 Eliz. Dyer 299. Pl. 31. An Inquifttion 
was found upon an 9 — and doth not ſhew how the 
Conuſoz was ſeiſed, but only that he was ſeiſed, and the Inquiſition holden 
void. But it may be objected that if Land be given ts a Dean and Chapiter 
that they have Fe, 11 H.7. 12. A confeſs it: But the conftant uſe of plead⸗ 
ing hath always bien in caſe of a Biſhop, College, 8c. to ſay, that they were 
ſeiſedin Fee, as o_ in Hill and Grange's Caſe, and Co. lib. 6. the Dean 
and Chapiter of Worceſter's Caſe, and Co. lib. 11, 66. Magdalen College Caſe ; 
and it appeareth by 20 H. 7. in the Abby of &, Auſtin's Caſe, that an Abby 
map have a Leaſe Pur auter vie, and ſo perhaps here the Dean had aLeaſe but 
Pur auter vie, and therefoze ought to have a that he was ſeiſed in Fe, 
if the truth were lo. And he moved other Exceptions, as 1. That the De- 
fendant entitled himſelf co a Leaſe as Executoz, and doth not plead Litcras 
teſtamentarias. 

2. That the Def t entitles himſelf to a Rent, part of which was due 
in the time of the 5 andpart in his own time, and doth not ſhew when 
the Teſatoz died, and therefoze the Avowry not god. 

Jermy foz the Defenvanc that che Avowry is god, and it cannot be other- 
wile intended but that they are ſeiſed in Fee, 11 H. 7. Lands given 2 
joz and Commonalty is F&-ſimple, but otherwiſe of an Abbot and x 
Plow. 103. and Dyer 103. A Seiſin in Im is implied by Seiſtn In jure Col- 
legii z and becauſe it hath been objected, that he may be ſeiſed Pur auter vie, 
this is but a Fozeign Jntendment, foz a Fe is always intended Seiftn in 

imple. 
—_ the ſecond Objection, becauſe Non profert literas teſtament. true it is if 


be entitle himſelf merly as Crecutoz, he ought to bzing in Literas teſtamen- 
tar. but our Caſe is not ſo, fo; here we are 1 and we W 
2 only 


164 Hodges verſus 5 


only to extuſe a Tozt, 36 H. 6. 36. Where a Man is Plaintiff he ought to 
'Hew Literas teſtamentar. that ſo the Court may ſee that he hath cauſe of Acti⸗ 
on, but here it is only by way of Excuſe. | - 

Foz the third, that che veach of the Teſtacoz doth not appear is not-mate- 
rial, foz if any part be due to him, it is due as Executoz, 

Doderidge, thep ought to have pleaded that they were ſeiſed in Fee ; true 
it is, that Land given to x Payoz and Commonalty is Feefimple, and the 
reaſon is becanſe they ate „ and if the Eftate be not limited, they 
ſhall take actoꝛding to their Continuance, 11 H. 4. 11 H. 7. and 27 H. 8. Dock- 
ray's Caſe, they may be ſeifed Pur terme dauter vie, but it they had pleaded 
that N were keiten to them any their Bucceſſo2s, this pleading is god, Pri- 
ma facie, 17 E. 3. 1. h l 

Crew Chief Juſtice, all the Authozities are that they were ſeiſed in Fee, 
In jure Collegii, and it is not god to admit a new way of pleading. N 

Jones Juſtice, Tenant Pur auter vie makes a Leaſe foz pears, and ceſtui que 
vie, dies, he cannot have an Action of Debt againſt Leſſee foz pears, foz he is 
now Tenant at ſufferance, But foz the firſt Point, it ſ@ms to him that the 
pleading is not god, foz although in point of Creation, they take a Fee by a 
Gift to Dean and Chapiter, yet in pleading they ought to alledge their Eſtate 
ſpecially, foz they may have an Eſtate Pur auter vie: And this is in an Avow- 
ry which ſhall be taken ſtrialy. Aud by Crew Chief Juſtice the Defendant 
here onght to ſhew Literas teſtamentar. foz he is an eſpecial Actoz in the Avow- 
ry. And by Doderidge, Longiſſimum vitz tempus eſt 100 years, Co. lib. 10. 
50. Lampet's Caſe, and therefoze in ig, if che Defendanc had faid, 
that a Dean and C were teilen, any made a Leaſe foz 200 years, this 
implies a Seiſin in Fee, becauſe a Pan cannot have ſo long a Life, but here 
the Leaſe is but foz 89 pears, and it is common to let foz 89 years, if A. hall 


ſo long live, yet this is but a flip, and the Title is apparent. . 


— — = 


The ſame Term in the ſame Court. 
Hodges verſus Moore. 


15 Debt foz Parriage⸗Monep, the Caſe was this: A Man was bound to 
Podges to pay him a 1000 l. after that he had married his Daughter, and 
afterwards he married her, and brought Debt upon this Obligation, and it was 
not averred that he had given notice to him of the Marriage, but demanded the 
Money: And this was moved by Noy in Arreft of Judgment (but quære if 
requeſt afterwards voth not imply notice.) 
Where notice And Doderidge Juſtice put this Caſe, A Pan is bound to pay an 100 l. two 
is requlſite be months after A. return from Rome, he onght to give nagice of his Return be- 
fore Action , toze he can hade an Action upon this Obligation, fo he may land at Newcaſtle, 
not. oz Plymouth, where by common intendment the Dbligo? cannot know whe- 
— he be returned, oz not; and this was agzed by the Chief Juſtice and 
ones. 

And Serfeant Davies argued foz the Plaintiff, that there nied not-pzeciſe 
notice to be given, and he cited 1 H.7. 18 E. 4. and Co. lib. 8. Where the 
Obligoz ſhall take notice at his peril, and ſo here becatiſe he takes upon him 
fo; to pay it: And it was ſaid, that one Blackamore's(Caſe was adjudged in 
the point, and he conceived alſo that this requeſt afterwards is a ſufficient no- 

tice. Tut Noy foꝛ the Defendant ſa(d, that he ought tb give notice, oz other- 
wiſe this miſchief would enſue, that if he had not married her, and yet had 
demanded the Money he ought to pay it: and he laid, that where an Ad is — 
| e 


MC t———_ 
— 
1 


Sir George Reynoll's 165 
a 


be done by a Stranger, the Plaintiff oꝛ Defendant ought to take notice chere- 
of at his peril, as the Cale E. 4. where a Pan was bound to ſtand to the 
Award of J. C. he ought to take notice of the Award at his peril : but where 
it lies pꝛoperly in the Conuſance aud notice of the Plaintiff, there he ought 
to give notice thereof tothe ant, Co. lib. 5. Mallory's Cale: If a Re- 
verſiowbe bargained and ſold to J. S. the Bargain ſhall have the Rent with- * 
out Attoznment 3 but if a 22 be to be foꝛfeited, he ought to give notice to 
the particular Tenant of „ 03 otherwiſe he ſhall not take ad 
thereof: and he citev a Caſe which was in 17 Eliz. Stephen Gurney's Caſe 3 
Leſſ ko; years, the Reverſlon is granted over foz years by way of future In- 
tezeſt, to begin upon the death, fozfeiture oz determination of the firſt Leaſe 3 
p2ovided that if the Rent upon the ſecond Leafe be Arrear, that the Leſſoz* 
may enter; the firſt Nelles ſurrender, a Rent⸗day incur, the ſecond Leſlſ& 
not pap the Rene, the Leſſoz ſhall not enter foz a Fozfeicure, becauſe 
the fir Leaſe determined by an Ac which lies pꝛoperly in the Conuſance of 
the Lefſoz, and becauſe he was to rake avvancage by it, he ought ts have given 
notice thereof to the-Leſſ&, and here he might have well given notice to the 
Defendant, foz it lies pzoperly in the Conuſance of the Plaintiff, 
The lecond Dbjection was, that here was an implied notice, becauſe the 
Parriage was at the inſtance of the Defendant, which implies a notice. 
Under favour this is no notice, foz this is befoze the Parriage, but if no 
notice be given after che Marriage, then there is no notice, 
Eut by Serjeant Davies, there is a ſufficient Implication, and there is no 
need of notice in our Cale; and ſ& Co, lib. 8. Francis his Caſe, where they 
ouxhe to take notice at their peril, and a Marriage is an Ccclefiaftical Judg- 
ment of which he ought to take notice, and he was incerrupted, foz all the 
Juſtices went to the Parliament, And divers pzecedencs were cited, chat 
there n&d no notice to be given in this Caſe : And it was agreed that Judg⸗ 
ment ſhould be given foz the Plaintiff : And in Trinity Term next follow- 
ing, Judgment was accozdingly given foz the Plaintiff, * 


* 
. 1 


———— —x—ꝓüÜ 


— 


The ſame Term in the ſame Court. 
Sir George Reynoll's Caſe. 
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ſhould be enlarg⸗ within the 
ed, and this ſhall be called wit d if the Parſhal cake a Bond Rules of 3. x. 
to tarry there it is god, but if he ſuffer him to go at , it is not god. What t ls. 
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Whether Uni- 
ty of Poſſeſſion 
in ſeveral] 
Lands,fhall de- 
ftroy a Water- 
courſe. 


The ſame Term in the ſame Court, Intr.Hill.z Car. Rot. 124. 
Sury verſus Albon Pigot, and three other Defendants, * * 


H an Action upon the Caſe foz ſtopping his Water-courſe, the Plaintiff 
I declares that 14 Octob. 22 Jac. he was poſleſled of the Rectozy of M. in 
Barkſhire, of which a Curtilage was parcel, and that in this Cu is 
and hath ben time out of mind a ce, foz the watering of the 
Catcel of the Plaintiff and others, and foz other neceſſary uſes, and that a 
certain Water-courſe had time out of mind flowed from.Mildford Stream to 
this Curtilage, and that this Water filled the laid Pond; and further that 
the Defendant well knowing this, and intending to dam up the ſaid Water- 
ing-courſe built a Stone⸗wall thereupon whereby the -courle was 
up, tothe Plaintiff's damage of 20 1. and this was laid with a Contin 
The Defendant pleaded that 3 H. 8. the ſaid H. 8. yi met — — 
of, &c. and of the ſaid Recozy in his Demeſnas of Fee, and of a piece 
of Land called the Hop- yard, lying becwen the ſaid Watering-place and the 
ſaid Stream, and by his Letters Patents granted this to William Box and his 
Þeirs, by vertue whereof he was leiſed: Francis Searles entred upon him and 
was ſeiſed, and enfeoffed Pigot, 20 Jac. by virtue whereof he was ſeiſed, &c. 
and the thzee other juſtifie as Servants to Pigot, that they the ſaid day and 
year filled up the ſaiv Water-courſe, as it was lawful foz them to do: any 
that this is the ſame Treſpaſs, 8c. The Plaintiff demurs. And the Que⸗ 
_— 4g the Unity of Poſſeſſion of all in H. 8. hath extinguiſhed the 

ter⸗courſe. 

And by Dorrell foz the Plaintiff, if it were of a Common, it is clear, that 
it is deſtroyed, becauſe Common to be in another Pan's Land, but not 
in our Caſe, foz if one pzeſcribe to have Warren, if he purchaſe the Land 
pet he ſhall have Warren, 11 H. 7. 25. there are two Houſes, and the one 
p2eſcribe that the other ſhall mend the Gutter, and afterwards they come to 
the hands of one Pan, and then he alien one of them, this Unity ſhall ve⸗ 
ſtroy the mending of the Gutter. © 

Berd fo the Defendant, that the Unity hath deſtroyed the Cuſtom, 21 E. 
3. 2. A way is but an Eaſment, yet by the purchaſe of the Land the way is 
extinguiſhed, and alſo the Watering-courſe is not only an Eaſement, but a 
Pꝛofit, oz P2ender 3 and he cited Dyer 295. in caſe of an Jncloſure, that the 
Aucloſure is extinguiſhed, but there is made a quere, and he cited 38 Eliz. in 
C. B. an Opinion, that by purchaſe of a Cloſe the Jnoloſure is extinguiſhed; 
a fortiori here becauſe it is a P2ofit : And foz the Caſe of 11 H. 7. it is by the 
Cuſtom of London, but there is no Cuſtom in our Caſe, and the Caſe of a 
Warren is not like to our Caſe, becauſe a Pan may have Warren in his own 
Soil ; And in Michaelmas Term next the Caſe was argued again hy Barkeſ- 


dale foz the Plaintiff, that the unity of Poſſeſſion in H. 8. had not 


ed the Water-courſe, and that the Terminus ad quem, and the Medium 


being in one, had not extinguiſhed noz deffroyed it. And 1 Co. lib. 4. 26. 
EEenedigta cit expoſitio quando res redimitur a deſtructione; The Law will not 
' - deſtroy things, but the Law will ſometimes ſuffer a Fiction (which is nothing 


in rerum natura) ut res magis valeat. I confeſs that Pꝛofit appzender as Com- 

mon, 92 Rent is extinguiſhed by Unity of Poſſeſſion foz Common it appear⸗ 

eth in 4 E. 3. and Co. lib. 4. Terringham's Caſe ; And foz Rent it appearech 

in 4 H. 4. 7. and in 21 E. 3. 2. it appeareth that a way is extinguiſhed by uni⸗ 

ty of Poſſeſſion, 3 H. 6. 3 1. Brook Nuſance 11. foz it is repugnant foz a Pau 

to have a wap upon his own Land: But J conceive that our Caſe differs = 
t 


ä ; 
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io re on rn on Fen ron 

| ot 1 erra aqua 

He. — fome Oxcepolons to th · Bar, there is no Title in the 

———ů we being in Poſſeſſion, albeit in truth 

we have no Title, yo+ he who bath no Ticle cannot ouſt us, neither can top 

the faid | way  Gewn in the Bar that Searles entred and 
[ HONG 05: pot opponrs the true true Dwner continued in 
in a Mzit of Dower, the De- 


ny. —— and — not plead 
upon this the Plaint demurs, and E adjudgey 
Bar, becauſe by poch * — the Defendant entred 

7 4 -the- Aion is bzdught againſt four, 

Pigot hath conveped a Title from 
buc doch noc ſay any thing 
an Aaion ot Maſte is bzought agaiuit 
| noc, this is a * And — 
matten. I will — with 11 H. 7. 25. Broo. E 


it is very neceſlar} 
the Defendanc-: Atu a manner agre all, 
. — 
is due from the one Land to the other: CEE 
and cherefoze Jagre 's Caſe, which is but a Liberty chat an f 
Qione firmer doch nog Us of but Ejectione firme lies De 
Foz the fir Oxcepcion I anſwer and confeſs, that to alledge an Entry af- 
ter the Darrain Continnance, without alledging an Ouſter of the Tenant, 
taandt abate the Mit, fo the Defendant may enter to anocher intent as 
appeareth in the Commentaries, and with the Aſſent of the Tenant ; But 
— a Livery which implies 
anot 
Foz the matter in Kam, I conceive that the -courſe is extinguiſhed, 
and it may be compared to 21 E. 3. 2. The a way which is extinguiſh⸗ 
wg Unity of Poſſeſſion, Hill, 36 Eli. Rot. 1332. Hemdon and — 
e 


= &@ 


Sury N 


/ 


Cale. Two — ene al Acres of A and o of whichtheone ought 
ts incloſe againſt the other; ont purchaſe them both, and lets them to ſeve- 
ral Pen, and there the Opinion was, and adjudged e that che In- 
cloſure is not revived, but remains extinguiſhed, 39 Ellz. Harriogtow's Cale, 
the ſame relolven, and-albeicin- Dyer 293. 4512 ie, pet the better 
Opinion hath bern taken /accoving ts theſe Reſolutions, Hill. 4 Jac. Jordan 
and 27 when ont had bead Acre toangther, and afcers 
wards.he e Act 78 he hav che Way," -and afterwards ſold 


dz & 
the quære is mide whether ee te 
which runs with the Laid, rhe Unity — is 
lib. 4. Terringhatu's Caſe, aud 24 E. 3. 2. 

Unity of Poſſeſſion, and pet it is a common Mipbt, — —— 
courſe being aching againft-common * Fortiori tene 

Now J will take ſome @xcoptt 


— ade | 
Erceptton (as it is there rot EE 
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Bark(ſedale: and 
by 29 H. & 92; an” — — þ god er 
and alheic ie. nos felt, bert ts py ind, 
Mich; 1 Cars at Reading Term in Brock aud Tlarris 1 Tale, he duch not tap, 
that it is ogy ona 17 vet 6 2 T n rg r 
6 — . 


Wa 
ſ&med of Opin * te P 
rew ce [Ame n urge ws 
that the better Opinion in Dyer, 13 Elz. hath —— 2 the 
ale by Unicy of Poſſeſſion, but yet e met 


 Doderidge and Whitlock, the Way (smater of \fEtecton, but che cant 
„5E — 
Jones e, There is rea te en a 
courſe as to this purpoſe, foz admit that this Mater⸗tourſe, alte that it had 
been in the Cartilage of the'Plainciff, goes futther to the Cartilage of ano- 
ther, all not that other have the benefit of this Water-coutſe nocwithfany- 
ing the Unity o Poſſeſſion 2 A think clearly that he hall. 

:* Doderidge; Pp Opinion is, that the — is not extinguiſhed by 
the Unity of ion: but ome conceſyed that he had veelared his Opinion 
tu tertoz to the Defendant: And afterwards the ſame Term Barkſedale fo; 
che Plaintiff faiv, that he had agreed the Caſe befoꝛe, and therefoze would 
Declora endeavour to anſwer ſome Exceptions whith' had been taken to the 

eclaration. 

- 7, Exteption hath bin that no Pꝛeſcription o; Cuſtom is made foʒ this Ma⸗ 
ter-courſe, but only that e ſolebat & eonſuevit. But J conceive that 
Fe Declaration i is god notwithſtanding this, becauſe the Plaintiff here doth 

not 


— —_— 
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Sury verſus 
Pigot. 1 


not claim an intereſt in the Matter⸗courſe, but in the Land in which, 8c. 
and therefoze it is good, and this appeareth by 12 E. 4. 9. the Pꝛioz of Lanto- 
nics Caſe in a pʒeſcription in a Parket overt generally, and the reaſon there 
was, becauſe he was a ffranger, as in our caſe he is, and this pleading ap- 
. peareth alſo to be good by Cooks Book of Entries, 18. Smiths Caſe, which 
nas entred 9 JacRot.366. in this Court, 2. Exception was, becauſe it is not 
„that it was Antiqua Rectoria. 3. Exception, becauſe it doth not appear 
that he was a ſpiritual man to whom the Demiſe of the Keco2y was made. 
4. Becaule it is not ſaid, that the Water-courſe Ad prædict. Rectoriam per- 
tinet. 5. Becauſe the Water-courſe is alledged to be foz his cuſtomary Tes 
-nants of the ſaid Rectozy, and this is not good, as appeareth by 21 Eliz.Dyer, 
363. Pzeſcription, Pro quolibet cuſtomar. Tenente, is not good: but J con- 
.ceive that this caſe is not our caſe, foz here is Cuſtomarius tenens Rectoriæ, 
aud there it is agreed that Quilibet cuſtomarius tenens Maner. had been good: 
And the plea in Bar hath lalved theſe objections, and therefoze he pꝛayed 
| foz the intiff, , | 
| nt And fir foz the matter in Law, it ſeemed to 


a paſſage foz men over the land, ſo water hath paſſage upon the land, and a 
Way is extinguiſhed by unity, as pppeareth by-21 E.3.2. 11 H.4.5.21 Af. and 
Davies Reports 5, and in 4 Jac. Jordan and +; Caſe it was the better opi- 
nion that a np Dp 1— oY of — ; = : is, that 
there .Popham chit ice put the difference, where the way is of neceſſic 
aud where ma foz where the way is of neceſſity there it ſhall not be — 
guiſhed : This caſe hath been compared to the caſe of a Warren in 35 H 6. 
dat I conceive that the caſes are not alike, becauſe a Warren is a mer li- 
berty, 8 H. 7.5. A man may have a Warren in his own Land, and Co.lib.7. 
Buts Caſe by a-Feoffment of Land, a Warren doth not paſs, but this Water- 
courſe hath its oziginal out of the Land, and this caſe cannot be compared to 
an ancient Wacer-courſe running to a Pill, foz notwithſtanding the unity 
| the Pill, foz otherwile it hall not be Molendinum aquati- 


, it may be filled with another 
| n is not good. 1. Becauſe 
neither pzeſcripti cuſtom is laid fo the Water-courſe, and ic appeareth 
in Co. Book of Entries, Holcome and Evans cafe, and the old Book of En⸗ 
tries, 616, 617, Mich. 1. Car. Rot. 107. Turner and Dennies caſe in this Court, 
in treſpas foz -bzeaking, his Cloſe, 8c. the Defendant juſtified foz a way. 
&c: and that he. was polleſled to2 years, and fo; him and his Occupiers had a 
way over the Land, the Plaintiff demurred, and reſolved that the pzeſcrip- 
tion is not good. 2. The Declaration is inſufficient being an action upon 
the caſe - foz the Kopping of a. Water-courſe, and it is not Vi & armis, 
noz Contra pacem, Co. lib. 9. 50. the Carl of Shrewsburies caſe, when there 

e two eulen of an action upon the caſe ; the one Cauſa cauſans, the other 
Cauſa cauſata, Caula cauſans may be alledged Vi & armis, foz this is not the 

mediate cauſe of the action, but Cauſa cauſata F. N. B. 86. H. and 92 E. in 
he end of the Writ of adion upon the caſe ſhall be Contra pacem. 3. Alſo 
hath pzeſcribed ſo the Tenants of the Recozy, which is not pollible, 
do ns Layman could be Tenant of a Recozy, oz of Tithes befoze the @ta- 
tute of H. 8. aud cherefoze J pꝛay Judgment foz the Defendant. 
_., Whitlock chief e conceived that the Declaration was good, and the bar 
is naught, both. foz the fozm and matter: the queſtion here is of Aqua proflu- 
ens, and A conceive that there needs no pzeſcription oz cuſtom in this caſe, fo 


water hath its natural courſe, and as is obſerved by Brudnel in 12 Hf. 8. 
8 2 Natura 
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p | Adi | are 
op hat the Bar alſq is god in fozm, foz alt | : 
here be a Diſſeiſoz, pet it is a god Bar, fo it matters not 
rA be extind by the 

aw, he conceived that the Unity of had 


Intereſt in the lame Land 
ſcription. fail. And foz the 
ty the Incloſure is gone, any ſo t 
not bound to inclole 2 Foxthe: of 
concerning it, becauſe Clark ann Lamb's Caſe. 

Caſes 


in the ſame Point, 
But nowfoz our Caſe, it differs from the 3 

here is in another manner chan is made foz on, foz it ſhall be pleaded 
either as appendant, oz appurtmant, but Currere ſolebat is only in this pleads 
ing, foz here no Intereſt. is claimed, but in the other Caſes an Intereſt is 
claimed: Jn this Caſe the Land remains as it 


02 Cuſtom, A conceive that it is gov 
Currere ſolebat & conſuevit, and Conſuevit 
is a wozd foz a Cuſtom. 


2. That a n cannoc have a Parſonage 3 true it is, that a Lay-man 
cannot be a Parton, but he may have a Parſonage, foz he may be Leſſe of ic, 
which appeareth many times in our Boks, 

3. Chat it is not alledged ta be Vi & armis, this is the moſt colourable 

lon, and the Caſe and Rule cited aut of Co. lib. g. the Earl of Shrew{- 

bury's Caſe is god Law, but it is impoſſible to plead Vi & armis in this Caſe, 

fo the Unity was in H. 8. and the W2zong is ſuppoſed after the Severance, 

and it is ſuppoſedto be done by the Owner of the Land, anda Pan cannot do 
a thing upon his own Land Vi & armis. 

4. Becauſe it is not alledged to be an ancient Recozy 2: A conceive it ned 
not, becauſe the Law pzeſumes all Recozies to be ancient, che Patronages 
whereof are gained Ratione fundi, fundationis, vel dotationis. 

, Becauſe he doth not ſay, that Pertinet ad Rectoriam: But he hath ſaid 

f Ging which amounts to as much; foz it is laid, that in the Rectozy was a 
certain Curtilage in which there is a Watering-pond, and the Curtilage is 
part of the Pouſe, and therefoze he nerd not ſay, that it belongs to the Youſe. 
Foz the Bar J conceive that it is god foz the Pannoz : A Pan makes a Feof- 
ment of Land, the Owner of the Land being pzeſent ac the ſame time, L 
Z 2 thing 
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nature of Mater, which naturally deſcends, it is always 
aut invenit aut facit diam, aud ſpall ſich a thing be extinguiſhen 
Being from the Creation. Col lib. 4. Luttrel's Caſe, a Pill is 
thing, and if I purchaſe the Lan which the Stream goes 

this Mill, and afterwards J alien che Pill, the Water-courſe 
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Sheriff Hall d. fo 
every 20 f, of che 100 J. aud 6d. fo that which is over, 6 — ty ore, 


— mm is, that if it be above 100 I. for the reſt up- 


' 1 1001, he ſhall have 12 d. fo on an Execu- 


| 5 fo foz 
firſt 100 1. —— : is that the zinci⸗ 
ET there was, whethere an Action of the be and 
it was reſolved that it did, Dr 
2. To» th@Provilſo, that this nat extend to Fees 
rate, whether this extend to Executions which go out of 


Court, oz in the Common Pleas into Towns Cozpozate, The Statute ſhews 
that befoze that time the Sheriff had taken great Fes, which the Parliament 


ng, reſtrained them to a Certainty : The wozds of the Proviſo are 
general: Pꝛovided that this Act ſhall not extend to any Fes to be taken foz 
any Execution within any City oz Town Cozpozace, and although the wozds 
be general, yet the Expoſition ſhall be accozding to reaſon, as it is ſaid in 
Fulmerſton and Steward's Caſe in Plow. Expoſition, ſhall be made againſt the 
words, if che wozds be againſt rgaſon, 5 H. 7. 7. 38 H. 3. Broo. Livery 6. 
The King ſhall have pzimer Seiſin of all Lands of his Tenant which he holds 
of him in Capite, but if one holds of the King in Capite, in Socage, he ſhall 
pay no pzimer Deiſin to the King, and this Statute ſhall have this tucendnient, 
that this Proviſo ſhall extend only to Executions upon Judgments given in 
Cities and Towns Co2pozate, and not where Judgment is given in this 
Court, oz the Common Pleas, and Executions are only there, and this ſems 
to be a reaſouable Conſtrugion 3 Executions in Towns Capo, to wit, 
ecutions 


2 foʒ ocherwiſe the don. 


— — -- 


Welden ver 7 | N 
7 out 


Executions upon Judgments given in Towns Coꝛpozate. Af the Sheriff 
make Execurion at the Town fide he ſhall have foz his es as the Statute 
limits, and therefoze he Mall have it if wichin the Town) aud if this ſhould not 
be ſo, this miſchief would enſue; that pn gens ah Execution iſſues out 
againſt a Pan, he will ſhelter himſelf in a Town Cozpozate, as in a Danqus 
ary, andthe Sheriff will not vo Execution there, becauſe he ſhall not have ſo 
great a Fe foz doing it as if it were in another place, and ſo Execution (which 
is the life of the Law) ſhall be undone, . F 

Jenny foz 3 and firft, if the ſum excad 100 J. he hall habe 

It imronſiderable that the 


” ©? 
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abhozs that great | 
don's Caſe :. Jn the Expe art 

1. What the Common Law was befoze the making of it. 
2. What the miſchief was at the Common Law, 
3. The Remedy which the Statute gives. - ; 
The true Reaſon of che The Common Law was, that che 


4. 
Sheriff ſhall nat take any Fee foz Ergo now he ſhall take as ſmall 
a Fe as may be, becauſe-this is nigheft to the Common Law: And the firſt 
woꝛds are declarative what Fees he ſhall take; and the ſubſequent wozds al- 


firmative what Fees they may now take, to wit, where the ſum doth not ex⸗ 
cid 100 l. 12 d. fo every 205. 14 Jac. Js was objected, that the Sheriff is 
not bound to do Execution befoze he hath his Fe, and then it was reſolved: 
it — 


agreed lately in the Common Pleas, that if the ſum 
100 l. he ſhall have but 6 d. fo every 20s. And as to the ſecond Point, 
deavoured to maintain that the Proviſo extends to Executions in 


pozate, although che 


Crew Chief Juſtice was of Opinion that he ſhall have but 6 d. fog everp 
20 8. if the ſum exceed 100 l. and the ſum ſhall not be divided, but if the ſum 
— 1 * fo; — hed —— Law. 

nd foz the ſecond Point, alt ent the luperioz 
Court, pet if the Sheriff does Execution there, he ſhall have his levying Po- 
ney, and this is within the intention of the Proviſo. 

Doderidge Juſtice, the firſt Nueſtion is upon the Expoſition of the Statute, 
the ſecond upon the Proviſo : Foz the firſt two Expolitions may be made as 
hath been remembzed, then we will enquire of the Jnterpzetation : This 
Statute was made foz the benefit of Sheriffs, chat as they are in hazard by 
taking of Pen, becauſe many times refiſkance was made. 2, When the She- 
riff had taken a Pan, and in the carriage gf him to Pziſon he had , ant 
Action upon the Caſe did lie againſt the Sheriff, and when he had him in J 
ſon, he ought to have great care in keeping of him, foz an Action lies againſt 
him if he eſcape : and therefoze although on the one ſive there was a great 
miſchief by reaſon of great Fees that the Sheriff cok foz Execution; ſo on 
the other ſide, the Law tendzed Sheriffs in reſpec of the hazard and care which 
they had of Pen in Execution, and therefoze the Law in an indifferency pꝛo⸗ 
vides that the @heriff ſhall have a god Fee foz Execution, and allo it pzovides 
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Court, the Sheriff ſhall have ſuch 
nd the Court ſaid to him that they were agreed of it. 


other ſuperio} 
Statute. A 


175 Awdley verſus q 
Joye. 1 


And as foz the firft point, he conceived that he Sheriff ſhall have 12. d. foz 
levying of every 20. 5, of the firlt 100 J. aud 6 d. of every pound moze, and 
chis eppeary clearly. the Letter of. the. Statute : And the Cale in lich. 19 
Tac. in C. B. b on and Bathirſt doth not make . ger it, foz the re⸗ 
folution of the ſaid caſe was upon other matters: Che tale being a man was 
bound in a Statute of 120 L the Sheriff; extends, and befoze the Liberate 
takes dduble Bond of the party foz payment of his Fees, and afterwards 
bzought Debt againſt the party, who. pleads the ſaid matter in Ear, and the 
Statute of 23 H. 6. cap. 10, And in the caſe were thzee points. 545 

1. Whether the Sheriff may take a dduble Bond foz the payment of his 
Fees, and it was reſolved that the Bond was void, foz the Sheriff might 
have Debt upon the Statute foz his Fees. | 

2, Whether the Sheriff ſhall have his Fees befoze the Liberate, and re- 
folved that he ſhall not. | | # 

3. Was this very queſtion, and two Juſtices were againſt one, that where 
the ſum exceeds 100 1. he ſhall have but 6 d. foz levping of every 20 8. of 
the firff 100 1. Eut the Judgment was given upon the other paints. All 
the Court ſeemed co be of opinion that he ſhall have 12 d. foz every 205. of 
the firſt 100 1. and 6 d. fo every 20 s. of the reſidue. | 


The ſame Term in the ſame Court. 


OE | Awdley ver ſas Joy. 
| „ put out ot the Town-Clarkſhip of Bedford, moved foz a 
Mzit of Reftitution to the place, and ic ſeemed to Doderidge Juftice, 
that the Juſtices ot this Court have power to grant reſtitution in this caſe, 
and he titen a Caſe in 16 Eliz. in this Court, where reſtitution was granted 
in ſuch a Caſe, and 43 Eliz. by warrant of Fennor Juſtice, a Mzit of Refti- 
tution was granted. 8 . 
One mbo was Tomn⸗Clark of Boſton fo; life was made Alder⸗man and 
— ̃ ü 
ſlitution to a only in y a | 
Town-Clark - | Comminalty ot Coventry diſplaced one of the Alder-men, andhe 
being ouſted mag reſtozedz And this thing is peculiar to this Court, and is one of the 
of his Office, flowers of it, 151 
Crew chief Juſtice, doubted whether reſtitution could be made to Awdley, 
02 no, becauſe the Dffice was granted to him in Reverſion, when it was er- 
pedant upon an Eſtate foz life, and when the Dfficer foz life dyed, Joy was 
elected, — 4 ſaid, that all the laid Wzits remembzed are, where he had 
onte „ 2410260 | 
5 Whitlock Juſtice, in the caſe of one. Conſtable, 10 Eliz. Jt was reſolves 
that this Court hath power to Reffitution in ſucha Caſe, where he was 
put out of his Office: And by Jones Juſtice, this Court hath power to grant 
Reſtitution, and he remembzed, one Mictlecots Caſe : And Noy being of 
Counfel-with Awdley ſaid, that there are Pzeſidents to pꝛove this in the 
times of E. 2. E. 3. and H. 6. And it was (aid by the Juſtices that they are the 
chief Confervatozs of the Peace within the Realm, and therefoze have power 
foz the p2eſervation of the Peace in ſuch factious Towns to grant reſtitution. 


The 


Dabborne joy Goodwin verſus 
Martin. | 1 Willoughby. 


The ſame Term in the ſame Court. 
Dabborne verſ#s Martin. 


"in Dabborne bzought an Action upon the Caſe againſt Martin foy ,, _.. 
theſe woꝛds, Thou art a Knave of Record, and a forgering Knave : And % ir; 4 
it was argued dy Jermy foz the Defendant,that the wozds were not Actionable, Knave of Re- 
fo2 a Knave ſignifies a Pale-Child, ſo that it is no moze than to ſay, Thou art cr. 


a Male-Child of Record: And foz fozgering Knave the Action will not lie, fo 
8 is a general wozd, and may be applied to divers Trades, as fozger⸗ 
i mith, kozgering Gold-\mich; and when he called him fozgering Knave, 
the I no Communication of his Office, 18 Jac. Dir William Brunskill 


bzought an Action upon the Caſe, and declared that he was well deſcended, 
and a Gentleman of the Chamber to Pzince Henry, and he bzought an 
Action foz theſe wozds, Thou art a Coſener, and liveſt by Coſenage, and ad- 
judged not Actionable, Coke, lib. 4. 16. Action upon the Caſe doth not lie 
foz theſe wozds, Thou art a corrupt Man, if there were no Communication 
touching his Pꝛokeſſion; And it was argued foz the Plaintiff that the wozds 
were Actionable, foz it lieth foz theſe wozds, Thou art an Out-putterer, if 
they were ſpoken in Northumberland where they are underſtod, but not here, 
becauſe they have no ſignification : And the wozds here are ſpecial and ſhall 
have reference to his Dffice, and ſhall have fuch an Interpzetation as is now 
uſed, and now Knave hath no ſignification of Pale-Child, 

Jones Juſtice ſaid, that if one ſaith, chat ſuch an one & a cozrupt Judge, 
Action lies, o if one ſaith of a Clark, that he is a fozging Clark, Ad ion lies: 
And in 28 Eliz. the Opinion of Juſtice Fennor was, chat foz theſe wozos 
(Thou haſt forged my Father's Will) Action lies. 

Crew ſaid, that he did not underſtand the wozd (Forgering) but foz calling 
one Knave of Recozd, Action lies, And Doderidge Juſtice ſaid, that he ne- 
2 8 way to thele Actions upon the Cale foz wozvs 2 And no Opinion was 

_—_— 


The ſame Term in the ſame Court. 
Goodwin verſ#s Willoughby. 


G. bꝛought an Action upon the Caſe againſt Joan Willoughby Wife 

of Thomas Willoughby, and upon non Aſſumpſit pleaded, it being found 
fo2 the Plaintiff, it was moved in Arreſt of Judgment, 1. That the Plain⸗ 
tiff ſhews that Thomas Willoughby was indebted upon Account, and doth not 
ſhew that Joan Willoughby is Executrix oz Adminiftratrix, and pet chat ſhe 
P2omiled to pay, whereas in truth ſhe hath no cauſe to pay, foz there is no 
Conſideration, and ſo Nudum pactum. 

Jermy foz the Plaintiff : foz the firſt, becauſe it doth not appear foz what 
cauſe he accounted 3 A anſwer, that this is but a mer Conveyance : And foz 
the ſecond, that ſhe does not ſuppoſe that the Feme is Executrix, &c. But 
here is a god Conſideration, which is, that the ſhall not ſue oz moleſt, and 
that he gave day foz Payment, this is a ſufficient Conſideration, But Stone 
of Council with the Defendant ſaid, that the firſt is the Gzound of the Aaion, 


and therefoze he ought to ſhew foz what he accounted, 
: A a Crew 


17.8 Drope ver ſus 
a — 


eyar. 


Crew Chief Juſtice, two Exceptions have been taken, 1. Foz the glledg- 
ing the manner of the Account, which A conceive is god enough, and he nerd 
not ſhew the cauſe of the Account : And as to the ſecond, becauſe ic doth not 
appear that ſhe is Executrix, 03 Adminiſtratrix, and ſo no Conſideration, and 
ſo no Aſſumpſit: But here the aſſumes to be Debtoz and makes a Pꝛomiſe to 
pay, which is an Acknowledgment of the Debt by inference, aud therefoze he 
conceived that the Aſſumpſit was = "In. 
| Doderidge Juſtice, foz the firft it is god enough, vet Cum indebitatus exiſtit 
is no god Aſſumpſit, but here he ſhews a ſpecial way of Debt, and it wouly 
be long aud cevious to deſcribe his Account, Foz the ſecond there is no cauſe 
of Action, becauſe it doth not appear that the is Executrix ox Adminiſtratrix, 
oz Executrix of her own Wizong. 
— = If I ſay to one do not trouble me, aud A will give you ſo much, this is not 
ont" Attionable, lo; there ought*o be a lawful Gzound, and foz this cauſe the De- 
Action, is no Claration is void, foz it is only to avoid Poleſtation : Give me time, &c. this 
Ground of an is no god Aſſumplit, fog Fozbearance is no Gzound of Action where he hath 
Aſſ«np/ii, no cauſe to have Debt. | 

Jones Juſtite agred in the firſt with them, becauſe a general Action upon 
the Caſe ſufficeth, and in truth it is but an inducement to the Action ; but foz 
the other part he doubted, and he cited one Withypool's Caſe, an Infant with⸗ 

in Age, pꝛomiled to pay certain Poney, he makes an Executoz and dies withs 
in Ace : the Executo? faith to him to whom the pzomiſe was made, fozbear 
and J will pay pou, and there an Action upon the Caſe did lie againſt the Ex⸗ 
ecutoz upon this pet it was a void Contract, but there was colour 
of Action, fozbear cill ſuch a time, now the other hath loft che advantage of 
his uit: But no ion. 

Crew, It is a violent pzeſumption that he is indebted: But by Doderidge 
here is no colour ta charge her, but only by inference that ſhe is Executrix. 

Ik a Stranger ſaith, fozbear ſuch a Debt of J. S. and J mill pay it, it is a 
god Conſideration foz the loſs to the Plaintiff, and in this Cale it not 
that chere is aup cauſe, and Broom Decondary ſaid, that Withypool's Caſe be⸗ 
5 — 

ones, Ik an Infant makes a Pzomiſe, it is and he may non 
atone, which Doderidge did not deny: But upon bis O be cans 
not plead Non eſt factum, fo; he ſaid that he ſhall be bound by his hands, but 
not by his mouth. | | 


— 


| 


The ſame Term in the ſame Court. 


Drope verſus Theyar. 


15 Debt by Drope againſt Theyar an Jun⸗kd per upon Iſſue jopned, and a 
Uerdic fo2 the Plaintiff, Bolſtred moved in Arreſt of Judgment foz. 


Defendant, and the matter was, that one Rowly who was Bervant to Drope, 
lodged in the White Hart at . Giles, and there had certain Gods of 


2. Jcought to be an Inn, as Jun-keper. 
3. Ve 


Drope verſus 
Theyar. 
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3. He ought to be as a Gueſt lodging, and this appeareth in Culey's Cals, 
in 5 Jac, in Celly and Clark's Caſe (which was entred, Paſch. 4 Jac. Rot. 255.) 
It was adjudged that where the Gueſt give his Gods to his Poſt to deliver 
to him th2& days after, and the Gods are loſt, that an Action is not main- 
tainable againſt the Jun-keper fo them, and this was in an Inne in Ux- 
bridge: And in one Sands Caſe, where the Gueſt came in the mozning, and 
”- Gods were taken befoze night, he ſhall have an Action againſt the Inne⸗ 

per. 

4. The Gods ought to be the Gods of the Party who lodgeth there, foz 
the wozds are Ita quod hoſpitibus damna non eveniunt, and here the Paſter 
who bzought the Action was not Gueſt ; But admit the Paſter ſhall have the 
Action, pet he ought to alledge a Cuſtom that the Maſter ſhall have the Anion 
foz the Gods taken from his Servant, Trin. 17 Jac. Rot. 1535. Bidle, and 

the Paſter bzought an Action foz Gods taken from the Servant, and 
there it was reſolved that he ought to conclude that Pro defectu, &c. and aps 
ply the Cuſtom to him being Paſter: De Coke's Book of Entries, 345- And 


that a Cuſtom, that foz other Pens Gods in the cuſtody of Gueſts, the Dwn- * 


ner ſhall have an Action againſt the Jnn-keeper if they be ſtolen. * 

Obj. This is the Common Law, and therefoze ought not to be alledged, 

Anſw. Where a Pan takes upon him to ſhew a Cuſtom, he ought to ſhew 
ft pzeciſely, he cited Heydon's Caſe, Coke, lib. 3. 28 H. 8. Dyer 38. And it 
was ſaid fo2 the Plaintiff that Gods are in the poſſeſſion of the Paſter which 
are in the poſſeſſion of his Servant, and ſo here the Maſter might have had 
Action well enough; 8 E. 4. my Servant makes a Contract, os buys Gods 
to my uſe, Jam liable, and it is my A. 

By the Court an Inne in London is an Inne, and if a Gueſt be robbed in 
ſuch an Inne, he ſhall have Remedy as if he were Euns per patriam : But the 
chief Point was, whether the Paſſer ſhall have the Action A the Cale where 
the Servant loſt the Gods, and by Jones Juſtice in 26 Eliz. in C. B. upon the 
Dtatute of Hue and Cry it was reſolved that if the Servant be robbed the Pa⸗ 
ſter may have the Action, and ſo by him ſhall it be in this Caſe. Doderidge Ju- 
ſtice, the Servant may have the Action alſo : If the Servant be robbed of 
Wares, the Paſter oz Servant may have an Appeal, 8 E. 2. Tit. Robbery 3 
two joynt Perchants, one is robbed, both ſhall joyn in the Action, and map 
alſo joyn in the Appeal. But it may be objected (as Whitlock Auftice did) that 
the Paſter is not Hoſpicans, -J ſay this is to no purpoſe ; A Pan put his 
Bozſe in the Stable, and befoze he goes to Bed oz Lodging the Yozſe is gone, 
he ſhall have an Action although he did not lodge there. Foz the wozd (tran- 
ſeuntes) although he be at the end of his Journey, pet it is within the Cu- 
ſtom, and he ſhall have Action, And by Crew, if J fend Cloth to a Tayloz, 
and it is ſtolen from him, the Tayloz ſhall have an Action of Treſpaſs, oz 
the Owner. 

Jones, Che Caſe of Hue and Cry is a ſtronger Caſe than this is, foz 
there the Servant ought to ſwear that he is robbed, and pet che Paſter ſhall 
have an Action : And foz the wozd (tranſeuntes) all agred that although he be 
at the end of his Journey, oz at an Inne in London, pet he is within the Re- 
medy of this Law: And if a Pan ſay in an Inne a month, 03a quarter of a 
year, ſhall not he have an Acton if he loſe his Gods: 

Doderidge agreed, that if a Pan be boarded in an Inne, and his Gods are 
ſtolen, he ſhall not have an Action upon this Law. And notwithhanding this 

Dbjection, Judgment was given foz the Plainciff upon the Uerdic, 


Aa 2 Trin. 


——— 


180 Sir William n The Caſe oſ the Mayor, 
Caſe. Bayliffs, G c. of Maidſtone. 


—— 


Zrin. 2 Car. In the King's Bench. 
Sir William Button / Caſe. 


words. 8 JR William Button a Juſtice of Peace bꝛought an Action foz theſe wozds; 
Sir William Sir William Button's Men have ſtolen Sheep, and he ſpake to me that I 
Button a Mes ſhould not proſecute them, and it ſems that the Action did not lie, becauſe Dir 
__ _ , William did not aver that be is a Juſtice of Peace, and it doth not appear in 
ſabe to me tha What County the ſaid Felony was done, 75 Eliz. One hought an Action foz 
1 fold not pro- theſe woꝛds; A. is a coſening Fellow, and the greateſt Pick- purſe in Noztham- 
ſecute then. ptonſhire, and there is not a Purſe picked within 40 Miles of Nozthampton but 
he hath an hand in it; And the Action did not lie becauſe he did not aver that 
there were Purſes cut, 

Jones Juſtice put this Caſe, One ſaith, that A. is as ſtrong Thief as any is in 
Marwick⸗Goal, he ought to aver that there is a Thief in Warwick-Goal, oz 
otherwiſe they are not Actionable. 

- Doderidge put this Caſe, There is a Neſt of Thieves at Dale, and Sir John 
Bꝛidges is the maintainer of them, theſe are Adionable, becauſe ic implies 
Paintenance. 8 


Note that it appeared upon a motion which the Attorney- general made againſt 
one Lane (who is a Recuſant in Rothamptonſhire) that a Leaſe for years made 
by a Recuſant of his own Lands after Conviction, if it be Bona fide will bind 
the King, but if it be upon Fraud and Covin, then it will not; and Mhitlock 
ſaid, that it is a common Courſe for Recuſants to make Leaſes after their In- 
_-di&ment and before Conviction. 


— 


The ſame Term in the ſame Court. 
The Caſe of the Major, Bayliffs and Jurates of Maidſtone. 


T N a Quo warranto depending againſt the Wayo2, Bailiffs and Jurates of 
Maidfione in Rant ——— — N Council with — df Maidſtone, 

it the Caſe hziefly in effec thus: | Quo warranto agai chem, it was 
— by the Court that they chould have day to plead until a foztnight after 
Trinity Term, and the truth was that they had not pleaded accozdingly, 
whereupoy Judgment was entredinthe Roll, and che Wait of Seiſin awars 


ped, and Execytton thereupon 3 and afterwards by a pꝛivate Oꝛder in the Ua⸗ 

cation by the Chief Juſtice and Juſtice Jones, it was ozdered that the Judg- 

ny Hortly be Kxyed, and the truth was, that it was never entred among 

the Aules of the Court, and therefoze he pꝛayed that the Judgment might not 

be — — laſt Dzper might be obſerved, and that chey might 
mend their Plea. hs 

5 en on the other fide ſaid, that it could not be, fo2 by the Judg⸗ 


ment given the King was entitled to have the Pzofics of Franchiſes which 
he ſhall not loſe ; and he cited the Cafe is in F. N. B. a1. Erroꝛ in B. R. 
cannot be reverſed the ſame Term befoze the ſame Juſtices without a Mzit 
of Erroz, but otherwiſe ic is in C. B. and he ſaid, that the ſame courſe was 
obſerved in Eyre, there can be no pleading in Eyre after the Eyre decermi- 
ned, and upon this he cited the Caſe of 15 E. 4. 7. befoze the Juſtices in Eyre, 
if the Defendant does not come the Franchiſes ſhall be ſeiſed into the — 

ands, 


Sharp verſus 
Ruſt. F 


hands, nomine diſtinctionis, and if the Party which ought the Fzanchile doth 
not come during the Eyre in the lame County, he thall fozfeit his Franchiſe 
koz ever, ſo here after Judgment entred, there can be no Plea per que, &c. 
Finch, We have Daver from the Court foz ſtay of Judgment, and here no per- 
fect Judgment was given, and this is not without P2eſident, and he cited one 
Chamberlain's Caſe, where the Judgment was nigh to Perfection, &c. but he 
did not put the Caſe. Crew Chief Juſtice, in this Caſe there was the Aſlent 
of the Attozney-general, who p2olecuted the Quo warranto, and ſo the Caſes 
put by Hendon to no purpoſe, Jones upon F. N. B. 21. J. tok this difference, 
true it is that the King's Bench cannot reverſe a Judgment although it be 
iu the ſame Term without a Mzit of Erroz, but this is where Erro? lies in 
the ſame Cauſe in the ſame Court, as upon Outlawzp, but if no Erroz lies 


Where the 
King's Bench 
may reverſe 
its own Judg- 


in this Court foz the ſame Cauſe, but in Parliament, then the King's Bench ment without 


may reverle the Judgment without Wit of Erroz being the lame Term, Writ of Error; 


And the Judgment here was ever of Retozd, foz the Roll until it be fixed n ee 


amongſt other Rolls is no Recozd, 


Aud fo2 the Caſe of 15 E. 4. 7. it is not like our Caſe in reaſon, foz when when a Roll is 


the Eyre is determined the Power of che Juſtices in Eyre is alſo determined, become a Re- 


but it is not ſo here, fo2 the Juſtices have Power from Term to Term: But nd. 


Noy argued further foz the King, that it is a Judgment of another Term, 
and Execution awarded upon it, and ſaid that it is without P2eſident that now 
it hould be avoided, and upon the awarding of Execution, the King under his 
Seal hath averred that Judgment is given which cannot be falſified, and foz 


Chamberlain'g Caſe he ſaid that there was an Aſſent in it, Doderidge, The 


Nueſtion which now is moved, is but this, whether a Judgment entred in a 
- pzivate Roll (as a Memorandum) aud afterwards there is an Ozder that the 
Judgment ſhall not be filed, if the Judgment upon this ſhall be ſtayed: and 
ſpeaks to it, and by him the Caſe of 15 E. 4.7. is nothing to this purpoſe, 
foʒ Juſtices in Eyre were Juſtices by Commiſſion, and they had not the Cu⸗ 
ſtody of their Recozds, and ſo it differs from this Caſe, 

And Jones Juſtice (which was not denied) if a Judgment be pzonounced 
here and be not entred, the Judges may alter it the next Term. It was laid 
by Noy in this Caſe that all Franchiſes in England are againſt common Right, 
and Execution of Auſtice, and fo2 the pzeſent purpoſe, he cited one it John 
Wells's-Caſe, where in a Quo warranto the t had vay to pleao, 03 
otherwiſe that Judgment {ould be entted to ſeſſe, and he failed co plead at the 


day; and the Judgment was not filed, and yet he could not be relieved : But 
it was ſaip by ſome of the Juſtices, that this was a Caſe of great extremity. 


But by Hendon it was affirmed in the Exchequer in one Sanderſon's Caſe, and 
in the pzincipal Caſe the matter was adjourned foz a foztnight, and ozdered 
that the Plea ſhould be accozded, 


xl 


Mich. 2 Car. In the King's Bench. 
Sharp verſ#s Ruſt. 


N an Action upon the Caſe, upon an Aſſumpſit betwien Sharp Plaintiff, 
and Walter Ruſt Defendant, upon Non Aſſumpſit pleaded, it was found foz 


the Plaintiff, and it was moved in Arreſt of Judgment upon theſe wozds in 
the Declaration, the Defendant (being Father to the Plaintiff's Wife, foz 
whom the rrel was bought) ſaid to the Plaintiff, deliver the Apparrel 
co my Daughter, and J will pay foz them, and ſaith not to whom the Pay- 
mens 


182 


Sharp verſus 
Ruſt. 5 


ment ſhall be made : And it was argued by Woobrich of Grays-Inne that this 
is no ſufficient cauſe to ſtay the Judgment; foz by neceſlary Jmplication and 
Reference of wo2ds pzecevent, the certainty of the Perſon appeareth to whom 


Where athing the Payment ought to be made. And he obſerved that in our Law the time, 
incertain may the Eſtate, the thing, and the Perſon not being ſufficiently expꝛeſſed, pet by 


be made cer- 


tain both in 
Time, Eſtate 
and Perſon. 


Intention of 
Parties to be 
obſerved, 


neceſſary Coherence and Relation to matter pꝛecedent, they are ſometimes 
made certain enough: 1. Foz the time, Perkins, p. 496. puts the Rule, ik a 
Condition hath relation to an Act pꝛecedent, and no time is limited when it 
ſhall be done, yet it ought to be done when the Act pzecedent is done, and theres 
foze if I. S. be bound to me in 201. upon Condition that if J enfeoff him of 
Elack Acre, that then he will pay me 101. &c. in this Caſe pzeſently when 
I have enfeoffed the Obligoz of Black Acre he ought to pay the 101. notwith- 
ſtanding there be no time limited when it ſhould be paid. 2. Foz the thing 
being put incertainly, pet the Communication pzecedent makes this certain, 
30 H. 8. Dyer 42. in the Caſe of the Executozs of Greenliffe, where it is agreed, 
that albeit it is not ſhewn what thing is granted, pet it ſhall be the Land of 
which the Communication was. 3. Foz the Eſtate, although it be incertain, 
yet ſometimes it is made certain by the matter p2ecedent, as in the Caſe, Co. 
lib. 8. A Stewardship was granted foz life, and afterwards an Annuity was 
granted foz the Exerciſe of that Office, without declaring what Eſtate he ſhould 
have in that Annuity, and reſolved that he ſhould have the Annuity foz life, 
becauſe he had the Office fo life, 4. Foz the Perſon, the Conſideration 
ſometimes aſcertains the Perſon, and therefoze if Land be given co one by 
Der d, Habendum ſibi una cum filia donatoris, in frankmariage, this ſhall enure 
to both, becauſe the Feme is Cauſa donationis, and by intendment of Law 
the Land aud the Feme ſhall be given cogether to the Pan foz the Advance- 
ment of the Feme, as it is Mich. 2-& 3 Phil. & Mar. Dyer 126. a. 4 E. 3. 4. 
Plowd. Sm 158; enfeoff him and another, and bind him and his Peirs to 
warrant, and doth not ſay to whom he ſhall warrant, yet the Feoff& and his 
Peirs ſhall have advantage of this Warranty, foz it cannot have any other in- 
tendment: 6 E. 2. Voucher. 258. 22 E. 4. 16. & Kelleway 108. & Coke, lib. 
8. Whitlock's Caſe, in a Leaſe for years reſerving Rent, it is the ſureſt wap 
to make the Reſervation to no Perſon in certain, but to leave it to the general 
intendment of the Law, x5 H. 7. A Pan deviſeth that his Land ſhall be ſold 
foz the payment of his Debts, and doth'not ſay by whom, c Il be ſold by 
his Executozs, becauſe they are liable foz the payment of but if 
one deviſe that his Land ſhall be ſold,and ſaith not foz the payment of his Debts, 
the Dev le is void, becauſe the Law dvth not intend in this Caſe to make the 
Sale, 40 E. 3.5. 4 E. 3. Fitzherbert Dbligation 16, Nota, if a Pan be bouny 
in Debt oz Covenant by wziting, and puts ſuch a Clauſe in the wziting. Et ad 
majorem hujus rei ſecuritatem invenit fidei juſſores quorum unuſquiſque in tot. & 
in ſolido ſe obligavit, that although none ſpeak there but the Pzincipal in the 
Whiting, if the others put to their Seals, they accept that which the Pꝛin⸗ 
cipal ſpake, and ſo become pzincipal : 2 E. 4. 20. and here in our Caſe it ap⸗ 
peareth that the Debt was ſo, and therefoze it is reaſon that the Declaration 
ſhould be ſo, foz there cannot be a material difference between the Declaration 
and the Deed, and eſpecially being upon an Agrement which is to be ruled ac- 
co2ding to the intention of the Parties, as it is in Plow. Com. 140. a. Jn our 
Law if any Parties be agried upon a thing, and wozds are expꝛeſſed oz waits 
ten to make the Agreement, although they be not apt wozds, pet if they have 
ſubſtance in them tending to the effect intended, the Law ſhall cake them of 
the ſame ſubſtance as wozds uſual, fo2 the Law regards the intention of the 
Parties, and here the intent appeareth chat the Aſſumption ſhall be made to 
the Plaintiff, although there want erpzeſs wozds, and therefoze he pzayed 
Judgment foz che Plaintiff, And afterwarvs the ſame Term Judgment was 
given fo2 the Plaintiff, f 
The 


Beven ver ſus Arnold ver. 
Cowling. 1 Ditchton. 


The fame Term in the ſame Court. 


Beven verſus Cowling. 


1 an Action upon the Caſe Littleton moved in Arreſt of Judgment foz the 4&ion upon 
Defendant, wherein the Caſe was this, the Defendant aſſumed that if the de Caſe, upon 


Plaintiff would defer the payment of a Bond, in which one A. was bound 


2 promiſe, hat 


if he would 


to him, and would not implead him upon it, then he pzomiſed to pay it, and nor ſue ſuch an 


he doth not ſay that he deferred the Payment until ſuch a day, and therefoze 


one, he would 


this is no valuable Conſideration, ſo that the Action doth not lie, foz notwith- Pe it, where 


ſtanding this he may implead him p2eſently, Mich. 12 Jac. Keble's Caſe, A 
Man pꝛomiſeth to pay ſo much in conſideration of a Leaſe at Will, and it was 
holden no god Conſideration, foz by the ſame b2eath that he creates it, he may 
defeat it, and Paſch. 8 Jac. Auſtin's Caſe : A Pan pꝛomiſe that in conſidera- 
tion he would fozbear another, he would pay it, and no time was limited, and 
therefoze it was holden no god Conſideration. Trin. 38 Eliz, Rot. 523. A 
Man p2omile quod non implacitabit, and avers quod non implacitavit, and be- 
cauſe of the uncertainty it was holden no valuable Conſideration, 

Doderidge Juſtice, If there be no Conſideration at the time, oz no cauſe of 
Action, the fozbearance afterwarvs will not make it Actionable, and he ſaid 
that it had bern adjudged in this Court, that a Conſideration to fo2bear foz a 
little time is not god, but by ſome to fozbear foz a reaſonable time is god, 
But in the pꝛincipal Caſe upon the hearing of the Declaration read, it ap- 
peared, that it was, that he ſhould never implead him upon the ſaid Obliga⸗ 
tion, ſo that if the Plaintiff byings an Action upon the Obligation, the De- 
fendant here may have an Action upon the Caſe againſt him. Alfo it was non 
implacitabit, and this ſhall be taken indefinitely, quod nunquam implacitabit, 
and therefoze the Judgment was affirmed, foz otherwiſe the Plaintiff all 
both take advantage of this Pzomile and of the Bond alſo, and here he hath 
in a manner fozſaken the benefic of his Bond, and hath betaken himſelf to the 
benefit of this Aſſumpſit. | NS 

By Jones and Whitlock Juſtices, if A, be bound to me, and J enter into 
Bond to him, that J will not ſue this Obligation, J cannot ſue him upon the 
firſt Obligation, without fozfeiture of mp Lond : and by Doderidge, if an 
Obligation be fozfeited, and J ſay to the Dbligee, do not ſue the Dbligoz, 
oz do not implead him, an Action upon the Cale lies againſt me. 


| "—_ 


The ſame Term in the ſame Court. 
Arnold ver/as Dichton. 


good and 
where not. 


Nan Adion upon the Caſe, and Non Aſſumpſit pleaded, it was found fo; Aſſumpſir, 


the Plaintiff, and Noy moved in Arreſt of Judgment, that there was no 
Conſideration to maintain this Action, the Caſe being thus : Arnold having 
married the Daughter of the Defendant's Teſtatoz, the Teſfatoz pzomiſen 
to give him 40 l. and Beat and Dzink foz a year, anda Feather-bed and Bol⸗ 
fer, and afterwards the Teſfatoz in conſideration that the Plaintiff would 
fozbear to ſue him all his life foz it, pzomiſed that he ſhould have as god a 
Poztion at his death as any of his Childzen, and the Plaintiff declares * 
e 


Barker verſus 
Ringroſe. 


Words. 


Thou art 
Bankrupt Rog ut. 


4 


A Wool-wind- 
er what he is. 


— — 


he gave to one Tho. P. one of his two Sons 200 1. and that he left him at the 
time of his death, but 30 l. but when he gave to Tho. P. the 2001. appears 
not, peradventure it might be in his like time, and this Pzomiſe doth not ex- 
tend to that which he had given befoze, as if a Pan be bound to keep a Goal, 
and that no Pziſoner ſhall eſcape, this only extends to a future Keping, and 
future Eſcapes, and not to other Eſcapes which were befoze. 

True itis, that ſometimes the Law will alter the ſenſe, as in the Caſe of 
32 H. 6. where a Pan is bound that his Feoffees, 8c. And at another day 
Doderidge id, that the firſt Pꝛomiſe was but an Inducement to the ſecond, 
and the Defendant hath pleaded Non Aſſumpſit to the laſt Pꝛomiſe, and then 
comes the Plaintiff and ſhews that he gave ſuch an one 200 l. and doth not 
ſhew when this was given, and this may be befoze the Pꝛomiſe, and there- 
foze J conceive the Declaration is not god: Jones agreed that the Declaration 
is not god, foz admit that in this Cale he had given to all his Childzen but 
one, great Poztions befoze the ſaid P2omiſe, and had given a ſmall Poztion 
to one after the Pꝛomiſe, the Plaintiff now ſhall have but accozding to the 
ſaid Pꝛomiſle, and it is alledged here, that he gave to ſuch an one 2001. which 
map be befoze the Pzomiſe, and therefoze the Bꝛeach not well laid. 

Whitlock contra: and that the Plaintiff ſhall have accozding to the beſt 
Gift in this Caſe, whether it were befoze oz after the Pꝛomile, and that up⸗ 
on the intention of che Pzomile 3 fo2 the intention is, that the Plaintiff 
ſhould have as god a Parriage Poztion with his Daughter, as any other 
of his Childzen ſhould have: But — this Conſtruction cannot be 
made without offering violence to the wozds, toz then daret ſhould be fog de- 
diſſet, and foʒ any thing which appeareth he had a Pozcion befoze, and this 
was but a Duper-addition, 

Jones put this Cale: I am bound to enfeoff J. S. of ſo much Land as J will 
enfeoff J. D. this extends not to a Feoffmeut which J have made to J. D. be⸗ 
foze, but only to a Feoffment which J ſhall make to him afterwards, which 
was not denied by Whitlock, and it was adjourned, 


The ſame Term in the ſame Court. 
Barker verſas Ringroſe. 


7 brought an Action upon the Caſe againſt Ringroſe, and declared, 
that whereas he was of god Fame, and exerciſed the Trade of a Mol⸗ 
winder, the Defendant ſpake theſe ſcandalous wozds of him, that he was a 
Bankrupt Rogue: and it was moved in Arreſt of Judgment, that thoſe wozdg 
were not Actionable ; foz the wozds themſelves are not Actionable, but as 
they concern an Office oz Trade, &c. and it appeareth by the Dtatute of 27 E. 
3. thit a Wowl-winder is not any Trade, but is but in the nature of a Pozter, 


lo that the Plaintiff is not defamed in his Function, becauſe he hath not any: 


— — not averred that he was a Wwl-winder at the time of the wozds 
peaking. 

Jones Juſtice: Ik one ſaith of a Wol-winder, that he is a falſe Mol- 
winder, Action upon the Caſe li2th 3 and it was demanded by the Court, what 
a Wol-winder was? and it was anſwered that in the Country he is taken to 
be a Wowol-winder that makes up the Flece, and takes the Dirt out of it: 
and a Wol-winder in London opens the Flætces, and makes chem moze cu⸗ 
rioully up, and in London thep belong to the main of the Staple. 

« Doderidge 


. Calfe ver ſus 1 1 35 
Nevil. 


Doderidge, If one ſaith of a Sher-man, that he is a m——_— Action lies, In what Caſe 
and ſo it hath ben adjudged of a Shoe-maker : and note chat if one ſaith of 57 cl! a Man 
any Pan (who by his Trade may become a Bankrupt within the Statutes) A le. 
that he is a Bankrupt, an Action lies, as of a Taylor, Fuller, 4c. And the 
Court ſe med to incline, that in this Caſe (being ſpoken of a Wol-winder 
in London) the Action lies: But Mich. 3 Car. the Caſe being moved again, 
the Court was of Dpinion, that the Action could not lie, and would not give 

Judgment foz the Plaintiff, 


—_— 
— 


— 


The ſame Term in the ſame Court. 


| Ne by Doderidge and Jones, Juſtices, that upon the p2incipal Judg- — re- 
ment reverſed, the Dutlawry is alfo Ipſo facto reverſed : Allo if an Reber 
Dutlawry be awarded, if it be not per Judicium Coronator. (unleſs it be in principal Judg- 
London) the Dutlawzy is void. 

It was demanded by the Juſtices, when.the Outlamy and Judgment are 
affirmed, how the Entry is 2 And it was anſwered by Broome Secondary, 
that en general, Quod judicium affirmetur in omnibus: and this 


But if the Judgment be affirmev, and the — reverſed, then the 
Entry is, Quod 8 affirmetur & Utlagario caſſetur. 


I — EY 4 8 
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The ſame Term in the ſame Court. 
Calfe and others, verſus Nevil and others. 


A 222 Scire facias was bzought by Joſcph Calfe. and Joſhua, —— A. 
Nevil Davyes and Bingley, and the Cate was this; They be- 
came Bll ts on Hall wy waxcomenned ina — — 
) ſhould either Body to Pꝛiſon, oz that 
ſhould ſatisfie the Judgment, the Defendants plead, chat after the Scire 
| returned, and pzeſenly after che Judgment, the ſd Hall bzought a 
Wiic of Erroz tn. the Exchequer-Chamber, ha which, he laid Hall 
reddidit ſe — — —— and 
vemurred upen t » becauſe donble, 'and Cal 
argued fo) the nciff, — : TY 
— — iſoned.- 
3. That he died in Pꝛiſon. 
fd 4+. — he ciced 13 H 8. 15. 16. 4 E. 
44 —— 10. The fecond matter that he moved againft the fozmer was, 
the Mit of Erroꝛ reddidit ſe priſanæ, and doth not conclude ups 
au the Recozd, & hoc paratus eſt verificare, as de ought toben done, _— 
Opn ig H.. 2 
Kecognizance, that A. hall appear. ſuch a day be- | 
a — 2 at x — ik his te be not recozded he 
Hall not have any Averment, by Bricknell and Conisby, and in 30 Eliz. It 
2 es Wicks Caſe, which is ours in effec in caſe of Bail, Dyer 27. 6 E. 
A 2. Foz the matter in Plea is nought, 1. Becauſe by the Mzit of Er- 
„the Scire facias againſt the Bail is not ſuſpended, becauſe the 
Val is a diſtind Recozd 3 and upon this bo _ the Caſe of the — 


=_— - iCalfe verſus 
Nevil. s 


of Spain again Captain Gifford, which was, Trin. 14 Jac. That by the 
Mit of Errox-dzoughtthe Bail was not ſuſpended, and he ſaiv chat it was 
lo rofolved alſo in Goldſimith and Goodwin's Caſe. 4 
2. Foz che Render of the Principal to Prien, it is net god, becauſe it 
doch not appear upon Recozd t and toy this he cited one Auftin and Monk's 
Cale, which is in 14 Jac. Jn Scire facias 'againft the Tail, it is that 
che Pꝛincipal had rendzed himſelf to Pꝛiſon, and upon the r it appears 
ed that the Render was upon Candlemas-day, which is not Nies juridicus; and 
ſo the Court this day had no power to commit him to Pzilon, foz which the 
Plea was adjudged void. 
3. Fo2 the death it is no Plea the Pail by it is not viſcharged, becauſe 
he hath not rendzed himſelf in due time: and foz that he cited Juſtice Williams 
and Vaughan's Caſe, which was Mich. 3 Jac. where in Scire facias againſt the 
| Bail they pleaded that the Pyinctpal was dead, and thereupon the Blainttff 
. demurred, aus in this Caſe imo Points were reſolved, * | 
11. There was no Capias d to have iſſued againft the Principal, 


ſt 
and pet reſolved that a Scire facias would — — the Bail. 1 
1 tn Davis 7 | it may be that the Pyincipal 


died after the Capiis warde d after the Return thereof,” becauſe it 
eth that there was once a default in the Pzrneſpal; and @ che Bail f iced, 
and no Plea afterwards would diſcharge it, and this he put this Cate: 

- | A Pziloner eſcape out di Miion, the Goalet makes freſh and befoze 


he hath taken him, the Pꝛiloner dien this is the Act of Gon, an pet 
it was once an Eſcape, an Action of Eſcape lies againſt the Goaler : Jermy 
foz the Defendant 3 and he remembzed a Cafe-which was Hit. 20 ac. Cadnor 
and Hilderſon's Caſe, that by the Mzit of Erroz, the Bail is ſuſpended. No- 
ta, that it was agred by the in chis Caſe, that by the Wizic of Crroz 
— ls, ou 1 was not rged, becauſe it is — 18 — 
udgment e reverſed oz not: it was that if the Pꝛinci 
dies befoze a Capii3 d warded ngen Tum ther h Butt rged: Nog 
alſo agred by the Court, that the Plea was not double, foz the firſt matters 
Where a Plea ave but am inditcement to the laſt; and pet iy Dvderidge, r. 5 
in double, and arg;p{equed in Bar, ann there be not eng Dependency on them, the Plea 
where nt. mite, nitcheugb me of them bo metorial but re 7 
+ Jones Julie cicenane Hobs" ann Tadcaſtcr's Cale; which wan 43 
B.. R. ——ů— — . Sthee facias iſluen against the 
Balz and un Dh vetarneny” n tv rhe in 
an Audita/ Qie reha, andthoroiths 


Aoſtton, ''whorher upon 
wp himColf to Pyilon; v2thadhe 
a there insb 

Lis noe bund to 
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Reynor verſus 1 
Hallet. 1 , 


The ſame Term in the ſamg Court. 
Reynor verſ#s Hallet. 


| 1* an Action upon the Caſe fo} theſe wozds, viz. Reynoz is a baſe Genele- words 
man, he hath four Children by his Servant Agnes, and he hath killed them geynor 5s 2 


all, or cauſed them to be killed: and after a Uerdic foz the Plaintiff, it was * 7 
e Dath four 


moved in Arreſt of Judgment by Jermy, that the wozds were not actionable : *** 
— 1. As to the firſt * Baſe Gentleman, they are but woꝛds of — 
er. and he hath þil- 
2. The next wozds, He hath four Children by his Servant Agnes, cannot be led, or — 
actionable, foz although ſhe were once his Servant, pet the might be afters #5 co be &it- 
wards his Wife, [ 
3. The Plaintiff hath averred in his Declaration, chat he hath lived con- 
tinently, and then he cannot have Childzen by bis @ervant Agnes, and then 
the wozds are nat: Acionable., | et | | 
And 4. Foz ſaying be bach killed them is not actionable, and upon this he 
cited one Snag's Caſe, Co. lib. 4. who bzought an Agion foz theſe wozds, Thou 
haſt killed thy Wife; and it appeared bp the Declaration, that his Wife was 
alive, and therefoze it was reſolved, that the wozds were not Adionable. 
And as to the laſt Exception, it was ſaid by/Aſhley Derjeanc on the other 
ſide, that albeit the Plaintiff hath aver ren in his Declaration, chat he lived 
ann: confeſſey that he jad — this is bus 
the ok the Defendant : as when an Acion is 
bought foz calling one Thief, he avers that he lived honeftly, and pet the 
Action will lie. But J confeſs if che Plainciff had averred that he never had 
any Child, then it would be like to Snag's Caſe, Co. lib. 4. 16. a. and that 
But in Anne Davyes Caſe, cn" averred 


that a Gzocer 
Entries hath 


it was 
zee with Þ 


2 


Bb 2 But 


Reynor ver ſus | 
' "Haller, F 


* 


But here the Averment of the Plaintiff is moze general, Ubi re'vera, he 


is not guilty oꝛ inconti which is a al Allegatien: but if he had 
averred Ubi re vera, de bel had any Child, there peradventure the Action 
would not lie, but here it wil $ Whitlock Jufticg,agred, and he ſaid that the 
firſt wozds, hath had four Children by his Maid Agnes are actionable, and foz 


the other matters they agred, whereby Judgment was given foz the Plaintiff. 


— 


ah ry - a 
S CY 7 HY IRTOE IP Shs 54 164 A” i YY WY TmYX & 5,3 (35; 7 rern 


1 14 204 1 if 3g „„ ou 35 1 "US | 
Hi Tue ſame Term in the fame Court. he 
* TTR @erjeant Hendon! cized this Caſe to 
ad 
and the Lells | 


and that an EjeQione 


Wr 
„ ae Nen | , , 2 , 4 1 | 
#8 1441 . al 184 4 1 53. ' 317 4 N 91 5 , 1 
1 A $4 *® * 3 7 5 ” , 4 ? £7 Hh * — 8 - 
* 5 — 4 6 1 1 289 4 ” ' a * * 4 0 3. 
# © * * P 2 ” 
J. . > 7.000 e i » , E. M N 4 4 { $ , SY} } 75 14 
* . *4; <a _ i , * 7 9 , 2 2 pe " : * 
k 44" i <4 oy 8 n . % ; s CI 7 4 - — w * 2 i * 
8 7 *» to ; 2 - 


9 ** e — 
0 LE [ 1 7 IT j ti 14 
2644); 5. ” 114 * 1 
U 111 p 19111 a *|# j 


Lemaſon and Dickſon's 
Caſe. 8 


— — — . —  — 


Mich. 2 Car. In the Kittg's Bench. 
Lemaſan 44 Digkion's Caſe. 
Trin. 2 Car, Roll. 1365. 


ve Caſe ne One Parcevall Sherwood mas indebted to Suſan 
Clarke, whv bꝛought an Action of Debe, by a Bill of Middleſex, which 
is in nature of a Mzit of Aut ſs againſt him, and Sherwood upon a mean 
ceſs was qox* be Nenn (being Bayliff of the Liberty of 
ite-Chappel) and be in is euffody, he ſyffered him to eſcape : After- 
rds — Clarke "ht 12 — = died, and —— the 
bought a ahn upon 6 e againſt t endant upon the ſaid 
3 and Sy ue joyned, it was found foz the Plaintiff, 
And Calthrop of Councif — Ph ainciff, moved, that the Ackion will 
weil lie, faz the Rag: | himtelt mic he have had either an Aion of Debt, 
3 upon the Cale, upon the taid Escape, and cherefoze the Erecutoz map have 
ie Remeyy, and that by the Cquicy of the Statute of 4 E. 3. cap. 7. 
905 au Action to Exetutoꝛs pro bonis aſportatis i in vita Teſtatoris. And 
17. this Statute ſhall be taken by Equity, and Adminiſtratozs, 
fame Miſchief | have the ſame Remedy, albeit they be not 
x Hy at, wo 103. An Executoz ſhall have a Quare 
ita Teftator. and 7 H. 4. 6. and old Nat. 
an E, firmæ of an Duſter made 


' . 6 Lo n Executo2 ſhall have a Replevin 
1 toris, and 


Are in 
Ar 


it hat on often times reſolved, that 


ed in vita Teſtator. i 
. Doderi ded of him the reaſon why an 1 upon the Caſe upon 
55 the why ak of the 


Rüden ſhould not lie a gain an Executoz, to 
anfwered, [Fel a met 22 Doderidge, 0 
558 ie; ; and ye 6 he ſaid that an 


nal 
— foz cannot have an Action vi 
vita Teſtator. and in this Caſe becauſe the 
by in 165 * it * — Wzong to him, foz which the Ex⸗ 
U not have an Action upon che Cale. 
it had ben atherpile, if the Eſcape had bn akter the death of the Te- 
ant the Statute of 7 E. 3. doth not extend to ic, becauſe this Statute 
"but J agree tothe Cale of Trobet and Converſion, Jones 
Eaſe, 1 eee. 88 
afc as fon a er and map 
— nyt have an Action againf him, 


but as it apyear * of 125 Eliz. Dy 
opp 54 ITT fo2 the je re if the Goaloz ſuffers an 
lies againſt the Executozs. And foz the 


75 of Quare * impede, I 10 tat jv and ſo it was reſolved in Brokesby's 


Cale, 31 at re impedit fo2 a Diſturbance 
made in vita Teftator, if the ar vefted, and cherefoze 
os the Equity o the Btatute, hich 
and be was co! 98 t another time, 

And at another day i Hillary Term next Mer Grigs ſaid foz the Defen- 


Fo that the Erecutoz cannat have 25 0 fo2 an Eſcape in vita Teſtator. 


it is a mer F . Adcion o the Tefſtatoz, & moritur cum 
na, aud cited 1 Dyer, Whitaker's Caſe, and that it is merly perſo⸗ 


nal appeareth by 10 tag Dyer 271. Where an Executoz tall not be — 
it 


% 


an Action de bonis Teſtator. 


196 Lemaſon and 1 
Caſe. 


with an Eſcape in vita Teſtator. generally, where not Guilty is a god Plea, 
there in Acton doth not lie fo2 it againſt Executozs, And this Caſe is not 
within the Equity of the Scatuteof 4 E 7. 

But it hath been objecte that an Ejectione firme is within the Equity of 
this Statute foz the Gretutozs to have it 7 H. 4. 6. but the reaſon there is, 
becauſe it is to recover the Term it ſelf ; and not Damages only: and upon 
the ſame reaſon an Action of Covenant, upon a Covenant bꝛoken in the life 
of the Teſtatoz, is maintainable by an Executoz, and that alſo is the reaſon 
of the Caſe of the Quare impedit, becauſe there the Pꝛeſentation is tu be res 
cozded 2: but in our Caſe Damages only are to be recozded upon the Clcape, 
and ſo they are not alike, 

2, The Arreſt here is upon a mean Pꝛoceſs, and upon a Bill of Middleſex, 
which is but in nature of a Treſpaſs befoze Declaration, and J conceive that 
if one be taken by a Cap. ad fatisfaciendum at the Dute of one, albeit the Par- 
ty at whoſe Suit he is taken, dies, pet he ſhall be detained in Execution, but 
I conceive the Law to be otherwiſe upon a Cap. ad reſpondend. and albeit 
the Plaintiff ſaith that the Arreſt was, ea intentione to declare againſt him in 
an Action of Debt yet an intent is a ſecret thing, and albeit the Executoz re- 
pꝛeſent the Perſon of the CTeſtatoꝛ, yet he cannot follow it, and it is impol- 
ſible to pꝛove the intent. | | Py 

Jermy foz the Plaintiff ſaid, that there is a difference, where an Action is 
bzought by, and where againſt Erecutozs, and this appeareth by Litcleron's 
Caſe, that an Action of Account doch not lie againſt Executozs foz want of 
p2ivity as to that purpoſe, but it is clear that Account lies by Exetutoꝛs, be⸗ 
cauſe this is a point of Intereſt : And here in this Caſe, the Teſtatoz had Jn- 
tereſt in the Body by the Arreft, and this 9 Hichcock g Cale, cis 
ted in Hargrave's Caſe in the Lozd Cook's 5th Repozt, and by the Arreſt che 
Body of the Party is as a Chattel in the Teſkatoz : and he compared this to 
the Cale of 7 H. 4. 2. & 3. Fitzherbert's Executozs 52, An Gxecutoz ſhall have 
a Raviſhment of Ward foz a taking in the time of the Teſfatoz, . 

| And 7 H. 4. 6. and a Caſe cited by Hankford, that if one enter upon a ®ta-s 
* tute Perchant, who dies, his Executoz ſhall have an Aſſiſe, and vze 
A conceive, that if a Tenant by Elegit be ouſted and bzing an Allile, if che 
Executozs be ouſted again, he ſhall have a Rediſſeiſin upon the firſt Duſter, 
wo 2 Incere® —— 25 oy was in YT; oy ** 

is to be obſerved in our Law, that t enlargeth i to to Ei 
cutozs the ſame Remedy which the Tefatoz had, and 433 he cited Co. 
lib. 6. 80. a. & 3 Eliz. Dyer 301. | 6 9, 
And in our Caſe the Body of the Party was in the Teftatoz, as a Gags 
till Appearance, ſo that it was not only a perſonal Tozt, foz he had an Inte- 
reſt, and this appeareth by Co. lib. 5. 27. by a Caſe put in Ruſſe!'s Cale thers, 
and if the Executoꝛs ſhall not in this Caſe have an Action, it would be very mil- 
rhlevous, foz ſo the Goaler ſhall ſuffer Eſcapes viſpuniſhable, 20 E. 3. Fitz. 

xecutors 74. | 

Eut as to this Reaſon it was anſwered by Jones Juſtice, that the ſame Pil- 
chief is of the other de, if the Goaler ſufferan Eſcape and dies, an Action 
lies not againſt his Executozs, — 
Calthrop on the ſame ſive cited F. N. B. 121. a. that a Pan condemned in 
Debt, and impziſoned, ik the Goaler ſuffer him to eſcape, the Party, 02 his 
Executoz may have Debt againſt the Goaler : And he ſaid, that at Common 
Law, Debt lay againſt a Goaler upon an Eſcape, as Een in Fitz. Debt 
127. 38 H. C. placit. 36. And it it were a Debt in the then Exe⸗ 
cucozs may have an Action upon it. | | 
But by Doderidge Juſtice in the ſaid Caſe, Debt lies not at Law, 
fo2 to what purpole was the Statute made? But foz the Point in queſlſon, 
his ſudden Opinion was, the Cxecutoz ſhall have this Action, an he is 
Wit hin 


— — 
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within the Equity of the Dtatute of 4 E. 3. fog it is a Mzong, although it 
were upon mean Pzocefs, and the Tozt continues as to the Exetutoz, foz 
every thing which makes to the hindꝛante of the Exetution of the Will, is 
wong to him, and the perfozmance of Mills is mich favoured, becauſe it is 
the laſt deſire of the Party who is dead, and it is fsz the Publick Meal, be- 
cauſe by this means Debts ſhall be paid, 

And many Caſes are within the Equity of the Statute, that are not with- 
in the Letter, as theſe Caſes which have ben put, all which he agred : 
Jones Juſtice on the ſuddain was againſt it, and that this Cale is not within 
the Equity of the Statute of 4 E. 3. 

There are divers Actions which are not helped by this Statute, as Treſ- 
paſs foz. cutting of Tries, Battery, and the like; fo2 the Statute is, de bo- 
nis & Catallis aſportat* in vita teſtator. An Executoz ſhall have a Replevin of 
Gewds taken in vita teſiator. fo2 by this he recovers the thing it ſelf, and ſhall 
have Detinue, but ſhall not have Treſpaſs, foz he cannot puniſh the Wong 


he gl — ro ay” ch enlarged by he Caſes which 
tatate of 4 E. 3. is much en d itp, as t | | 
have bien put, and intend alfa to Uſurp ; in the lite time of the Teſtatoz, 


as appears in Ruſſel's Caſe, Co. lb. 5. &.32 & 33 Eliz. in C. B. tu the Biſhop 
of Chicheſter's Cale, char if che Teſtataz-dies within ſix months after che Uſur- 
pation, the Erecutoz ſhall have a (are impedit. And the Cale of Crover 
any Converſion in vita Teſtator. was maintained by Cxecutozs, and it was 
fo reſolved 41 & 42 Eli. in the Counteſs of Ruiland's Cale in beth the 
Benches, becauſe t his is in nature of a Mzit of Detinuc. 

. Now foz the Cafe in queſtion, I conceive that it is not within the Sta⸗ 
tute bf 4 E. 3. becaule it is neither bona noz catalla. Whitlock Jultice con- 
tra, and that this Statute is very much taken by Gquitp, & preter literam, 

e 08 bing Gig Hen 

ut Nota, that all agrgp, if it were upon an Clcape after Judgment, that 
Nei would te th 23 accozaing ta he Caſe of F. N. B. 421, 


Au afterwards Trin. 3 Car. was dagain by it lai 
ciff, and the ſole it us, A Jan A | 25 Bhs 
wal che Sherilh Partp at whoſe Suit by was arrefted dies, whe- 


ſpe 6n Acton upon ie Tale upon the @ſcape, aud 


| e Ser. * Wu. | 
bi yon 2h 66 potato, and a6 86 ion or 
monly, Pevſonal, but mized wich 


Kepd 31 B. 3. Fir. A voury 


4c 


mon Lay a @uirefſo; bud net have 
: 2s the . 5 . 4 * 9 but he 
ſhall have a Replevin, 9 H. 6. 25. but this was remedied by the Statute of 


Marlebr idge, cap. 28. and ſo upon the Statute of 4 E. 3. de bonis aſportat. &c, Trin, 14 Fac. 
Trover and Converſion hath ben adjudged within the ſaid Statute, foz the Probe aud 
Statute hach always been liberally expounded. 7 H. 4. 2, Fitz, Executor 52, — Caſe, 
An Executoz ſhall have Raviſhment of Guard taken away in vita Teſtator. and —— — bell 
alſo other Statutes which do not name Cxecutozs, have been expounded co ex⸗ arrefſed — 
tend to them, as the Statute of 23 H. 8. which gives Attaint, 3 Elz. Dyer mean Proceſs, 
201. Co. lib. 6. 8. Exetutozs ſhall take benefit of the Pardon of 43 Eliz. & the Sheriff is 
6 E. 6. Bendloe's Repo2ts (which is cited there) Executozs ſhall have Reſti⸗ = liable for 
tut ion upon the Dtatute of 21 H. 8, and Co, lib. 5, 3 1. and 27, Ruſſel's Caſe, — 
an Execucoz ſhall have Trover upon Gods loſt in vita Teſtator, and this is upon an Exe- 
in manner and nature of a pzomiſe to have the Party in Court at the day, and cution 

it 
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it is clear that upon an expzeſs Aſſumpſit to the Teſtatoz, an Cxecutoz ſhall 
have an Action upon the Caſe, and it hath ben in manner agred by the 
Court, that if it had ben an Eſcape of one in Execution, that the Acton 
would have lien by the Executoz : and A ſee no difference between that and our 
Caſe, And it was adjourned, 


. — 


The ſame Term in the ſame Court. 


F Pon an Jnfozmacion by Heath the King's Attoznep, againſt two Pen 
U of the ty of Huntington in the name of all the County, chat thep 
ought, and uſed to repair the Bꝛinge of n. Eedes in the County of Hunting- 
ton, Illue was joyned by the County, whether they ought and uſed to repair 
this Bꝛidge; and the Attozney gave no Evidence, but put it upon the other 
ſide, foz he ſaid by the ®tatute of 22 H. 8. cap. if it doth not appear chat any 
particular Perſon, oz Town ought to repair a Bzivge, by reaſon of Tenure, 
oz otherwiſe, that then the County where this is, ought to repair it. 

But Nota, that the Iſſue was, whether they ought to repair the whole 
Bzidge, and pet upon the Evidence it appeared, that only two Arches and 
an half of the Bꝛidge was in the County of Huntington, and two Arches and 
an half in the County of Bedford, and the Jury found generally, that onlp 
two Arches and an half of the Bzivge were in the County of Huntington, and 
ſay nothing where the reſt was, foz they could not find a thing in another 

ounty, 

And alſo they found that the County of Huntington ought to repair all, but 
not that they uſed to repair it: And at another dap Hedley Serjeant mover foz 
the County, that the Uerdi> was not god, 'becauſe the Allue was, whether 
they ought to repair, and a tempore cujus contrarium, &c. had repaired, &c. 

And the Jury hath found chat they ought co repair, which is but the half of 
the Aue, and alſo they find that they ought to do it, which is a Queſtion in 
"cms, Eh. Ine, white og opt ewe, ann 
Jury-hath found, that they ougbt to repair two Arches and an half only, &c, 


and the Bzidge is an entire thing. 23 | 
The Actozney the firlt Exception the Cale of '27 Af, 


anſwered, that foz 
25 de dhe ld, the veryCaſe of 43 Alf. Pl. 37, is againl it, andtherefo;e 
And t 5 43 . +37» and 
the Conre concelven the Serie pes aatwichlleming hele Gand nh 
deridge Juftice, by the Common Law befoze the Statute of 22 H. 8. if no 
Pan by reaſon of Tenure oz otherwiſe 'ought to rk Bzidge, the Cbun⸗ 
ty ought to do it; like to the Cale of 8 E 4, rs by the Law of Naci- 
may my their Netsupon the Land of any an. 


** 


4 4 
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Secheverel verſus 31 325 


The fame Term Tom g 


—— g Wzi of erm antun Baldock, upon a Judg- Intr. H Il. 22 


giwen | were the Plaintiff declared that che 
bop ney Joppa —— honeffly and 
truly ſpate * | 10 1; and further declar 
that he had done all his honeſt and lawful 4 — 


'Erraz, ann Green aCigned two Erro 
{hall do all his Commands honefily and tru⸗ 
he ' hath done all his lawful andhoneſt Com- 
| Commands, and vet not honeimn 
.Aﬀfideot dampna, and it ia not ſaid accafione tranſ- 
and © ix accatuKUltPzeWents'; But Nota, t hat chere were 
ex hae parte oppoſita,. aud therefoze the Exceptions are dilallaw⸗ 
ep by the Court, NID | . 
201 001377 
1 


— — 


The ſame Ferm in the ſame Court. 
Secheverel verſu= Dale. 


1 Caſe was ſent out of Chancery to this Court to know the Law 
therein, ann in Treſyaſs-the Caſe was tus: Henry Sccheverel, the 
Father ſeiſed in Fee; levied a Five to A. aud B. in Fee, to the uſe of himſelf 
ko; life, abſque impetitione vaſti, with power to cut and carry awap the Tres, 
and to make Leaſes foz 21 years, on thz& Lives, the Remainder to the uſe of 
John Secheverel his elnsſt dan f0z.:life, without Ampeachment of Waſte, 

Henry the Father made a Loaſe£o one (under whom the Platnciff claims) 
foz thzee Lives, rendzing the ancient Rent, extepting all the Tres (unleſs 


ich ſhall be foz Cxopping;, Lopping and Fewel) Henry the Father 
= — dom in the next Kemaiuder ent cortajn Tes. V Bere ot 
verel who claims by the Leaſs maye by the Father, bzings Treſpaſs, and 


two Queſtions were moved. + | 
fo2 life wichout Impeachment of Waſte, may make a 
the Plain- 


T.3- 


them By all the Court the Leſſes without Impeachment of Walte ſhall have 


them. N 
Ce 2. Point 


Jac, Rot. 590. 


Sacheverel verſus 1 
x Dale. j 


6. Fitz. Waſt. 8. Statham tit. Waſt. 1. makes this a Quere (which 


-_ Point, Tenant foz life without Impeachment of Waſte, with power 


to cut and carry away the Tris, and make Leaſes foz 21 years oz thze lives, 


life, without of Waſte, with power to cut the Tres, map cut 
the Trees, and during the Leaſe foz thzee Lives, and the Court 
ſeemed to be of Opinion that he might : And I. of Council with the 
Plaintiff, argued, that when Tenant foz Life wit Impeachment of 
Wafte with power to cut che Tzees, and to make Leaſes foz 21 years 03 
three Lives, makes a Leaſe foz chzee . Trees, that this 
is a void Exception, becauſe he hath no Intereſt, but a bite Authozity, 27 H. 


the Remainder [1 to J. S. without Impeachment of Waſte, &c. Tenant 
foꝛ life makes a foz thi Lives, and dies. whether he in Remainder foz 


was once the Owner of the Land in queſtion.) A Pan makes a Leaſe foz 


life without Impeachment ol Waſte, 'a Stranger cuts Trees, the Leſlee 


bzings Treſpaſs, he ſhall recover no Damages foz the value of the Trees, 
becauſe the Pzopziety belongs to him in the Reverſion, and he may diſpoſe 
of them, quære Dyer 284. Daunſley and Southwel's Caſe, Co. lib. 11. Leys 
Bowles Cale, that ſuch a Leſſee map take Trees which areblown down, and 
3 H. 6. 45. Mich. 41. and 42 Eliz. C. B. Leechſord againſt Sanders in an Adis 
on of Waſte upon a Leaſe made to Sanders;fp3 life, with a Proviſo that the 
Plaintiff might diſpoſe of the Trees during the Eſtate, and reſolved that the 
Action lies not, foz notwithſtanding this power, the Trees are demiſed to the 
Leſſee alſo, ſo here when the Trees are efcepted, he hath no Jnteref, but 
only an Authozity. | | | 

2, The Exception is void fo another reaſon, becauſe when ſuch a Leſſee, 
makes ſuch a Leaſe, this is not his Leaſe, but it hath its Operation out of 
the Dziginal Fine, and he who makes this hath but the Nomination, aud 
therefoze cannot add a Condition oz Ex to it. And ik che ſecond Leaſe 
ſhall have its being out of the Eſtate of the Leſſee foꝛ life, then there ſhall be 

an Uſe upon an Uſe, as appears Co. lib. 1. 134. and that the Law will not 
allow. 15 H. 7. and Co. lib, 1. Albany's Caſe, If a Pan deviſe, that his Exe⸗ 
cutozs ſhall ſell his Land; they cannot add a Condition oz Exceptton to this 
Sale, as an Attozument upon a Condition ſubſequent is void, Coke, lib. 2. 
Tooker's Cale; 

3. This Caſe map be reſembled to the Caſe of Copy-holds, which is in 
Co. lib. 8. 63. b. in Swayne's Caſe : If a 10 takes a Wife, and after- 
wards grants Lands by Copy, to the cuſtom, and dies, his Wife 
ſhall not be endowed of this Land, foz albeit her Title of Dower was befoze 
the Gzant, yet the Title of Copy-hold (which is the cuſtom) is elder than 
the Title of Dower 3 ſo in our Cale, the Title of the ſecond Leſſee is derived 
'out of the Eſtate of the Conuzes, and therefoze ſhall not be clogged with the 
Exceptions of Leſle foz life, without Jmpeachment of Wafte, 

4. This pzivilege to cut the Trees is annexed to the Eſtates, and goes 
along with the Eftate, and therefoze ſhall not begin befoze the Stranger be 
in poſteſſion, 3 E. 3. 44, 45- Idle's Caſe, 28 H. 8. Dyer 10. And it map be 
reſembled to the Caſes of 16 E. 4. and 27 H. 8. Tenant in Tail ſold the 
Tres, if he dies the Party takes them, he ſhall never have chem, be⸗ 
cauſe he hath aid otlt'his time. Put it may be objected that upon ſuch a 
Leaſe he may reſerve' Rent, as it is in Whiclock's Caſe, Co. lib. S. to which 
A will offer this difference, Leſſ& foz life, with power to make Leaſes foz 
ther Lives, reſerving Rent makes a Leaſe foz thz& Lives, reſerving Rent, 
this Reſervation is god, becauſe it is but a Declaration of the Leaſe, Und of 
the Rent 3 but if there were no ſuch Clauſe of reſerving Rent, chen J con- 
ceive it were otherwiſe, ' | | 

But admitting all this were againſt me, yet the Juſffification of the De- 
fendant is not god, foz by the Exception out of the Exception, the Leſloz 

cannot 
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- cannot take the benefit of the Bodies of the Tres, becauſe he will thereby 
depzive the Leſſ& of the Croppings and Loppings, 8c. as in 28 H. 8. Dyer, 
Maleverell and Spynke's Caſe, Mylward of Ligcolns-Inne foz the Defendant. 
And firſt he conceived that the Leſſee foz life withont Jmpeachment of Waſte, 
might diſpoſe of the Tres in the ſame manner as Tenant in Fe might do, 
with this difference, that the diſpoſal thereof ought to be in his life time, and 
ſoit is reſolved in Lewys Bowls's Caſe, Co. lib. 11. 46. 

2,The ſecond matter in the Cale is, whether the Leſſe fo life, without Jm- 
peachment of Waſte, &c. hath only an Authozity, oz an Intereſt in the Tres, 
and J conceive that he hath an Intereſt, foz his power is to make Leaſes of 
it, oz of any part foz 21 years, oz thꝛ Lives, and that the Conuzozs ſhall be 
ſeiſed to the ule of ſuch Leſſzes, now when he makes a Leaſe excepting the 
Tres, the Trees are not demiſed, ſo that he remains ſtill Tenant foz life, 
wichout Jmpeachment'of Waſte foz the Tries. 

3. Excepting all Timber-tres, but foz Fencing, Cropping and Lopping 
it hath been objected that this Exception hath no Fozm : It is a general Rule, 
that if a Pan makes a G2ant, and in the cloſe thereof except all that which 
was granted befoze, the Exception is void : and this appears by 34 Aſſ. Pl. 
11. A Will was grantes ſalvo ſtagno molendini : ſo here the laſt Crception 
takes away all that which was granted befoze, 38 H. 6. 38. in a Quare impe- 
dit 28 H. 8. Dyer 19. by Mountague, the cropping and lopping of Tres be- 
long to the Leſſ#, like to the Duke of Nortolk's Caſe in 12 H. 7. 25. and 
13 H.7. 13. and 18 E. 4. 14. and albeit every Gzant ſhall be taken moze 
ſtrongly againſt the Gzantoz, pet it ſhall have a reaſonable intendment foz 
the benefic of the Gzantoz, and this appears by 7 E. 4. 22. 17 E. 3.7. 9 E. 4. 
2. 21 E. 3.43- ſo here the Exception ſhall have a reaſonable intendment that 
be ſhall only hade ſuch Loppings and Croppings as ſhall be beſtowed upon the 
Park, and no other. Doderidge Juſtice, I cpnceive chat by the wozds Wich- 
out Impeachment of Waſte, he hath intereſt in the Tres as long as the Cftate 
continues, - 


- 2, That when he makes u Leaſe by the ben Power given tim, this i 
derived out of the Fine, and ſhall be in in the Remainder, 
3. Becauſe he hath power to vilpole of the Trees, J conceive that when he 


makes a Leaſe, excepting the Trees, this is a god Exception, 24 Eliz. C. B. 
A-Pan made a Lea 88 now he hath the Waſte of the Trees, if he 
over his Eltace excepting the Trees, the Exception is void, but in our 

the Lellee hath not parted with his whole Eftate, 
4. Do the ſole Queſtion is, Whether he in Remainder may cut the Trees 
during the Eſtate of thzee Lives made by Henry Sacheverel, and he conceived 
that he might, and ſo concluded foz the Defendant | Jones Jultice agreed, that 
the Lefſlee foz life without Impeachment of. Walte, hath incereft in the 
Trees, but this Jutereſt is concomitant wich the Eſtate and determinable 


wn TE it that the C5 nod Such things which Pa bath 
2, Jconceive t 4 pd, dn ich a Pan hat 
by the Law he cannot teſign'to 2 upon his Aſſignment, as the cropping, 
and lopping of Trees, as if Tenant in Tail after Poſſibility, 6c. (who 
diſpuniſhable of Waſte by freedom of the Law) aſlign over his Eſtate, re⸗ 
ſerving the Trees, he cannot cut the Trees, but here the Leſlee hatha larger 
liberty than the Law gives to him, and he by virtue of this may give away 
the Trees; but J conceive that if he had aſſigned over all his Eſtate, then 
he could not have excepted the Trees, but here he hath not granted over all 

Eſtate, foz he hath a Remainder, and may have an Eſtate in Poſſeſſion 
afterwards, and upon this Leaſe foz thzee Lives he map reſerve a Rent to 
himſelf, 

3+ J conceive, that this Leaſe is derived partly out of his own Eſtate, and 


he hath not the meer Nomination, and partly out of the firſt Fine, and * 
Cc 2 
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Foſter and Tayler' * 
Caſe. 


then it is but a piece of Pt 


8 


foze ſuch Leſſees ſhall be ſubject to all Charges made by the Tenant fo2 22 life 
who made the Leaſe, as Statutes, Recognizances, &c. to wit, during the 
life of the firff Tenant fo? lite. 

4. When he dies who made the ſaid Leaſe fo2 thzee Lives, whether he in 
Remainder tut the Trees during the laid Leaſe ; and he conceived (vet 
not without ſonie doubt) that he had no power during the lives of the ſaid 
Leſſees. Whiclock Jufftice agreed with the reſt, ſo that it was agreed by all. 

1. That it is a god Exception. 

2. That the fecond Leaſe ae i dzawn out of the Fine: And the Queſtion 
now is, whether he in without Impeachment of Waſte with 
power to cut the Trees, 9 to cut them, _—_ the lives of the (aid 
three Lellees, and the 4 commanded to es to this Point only 
upon another day. 5 
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Poder and Tapis 
; Caſe. 5 5 


The fame Term in the ſame Court. 


Web of the Inner Temple moved for a Prohibitiòn to the Eccleſiaſtical 

Court at Mozeeſter, and ſhewed for cauſe. 1. That the Suit there was 
for Money, which by the aſſent of the greater part of the Pariſhioners of D. was 
aſſeſſed upon the Plaintiff for the Reparations of the Church, to wit, for the re- 
caſting of their Bells, the truth is that the Charge was for the making of new 
Hells, where there were four before, whereby it appears that it was mcerly mat · 
ter of curioſity, and not of neceſſity, for which Pariſhioners ſhall not be liable to 
ſuch Taxations, and he relied upon 44 C. 3. 19. by Finchden, 2. The Party 
there is over-charged, of which the Common Law (hall judge. 3. The Party 
hath alledged a Culiom that he and all thoſe who hath an Eliate in ſuch a Ten 


ment. have uſed to pay but 11 fl. for any Reparatipn of the Church. But the 


Prohibition was denied, and by Doderidge in the Book of 44 CE. 3. there was a 
By-law in the caſe to diſtrain, which is a thing meerly temporal, for which the 
Prohibition was granted & per Curiam, in this Caſe the Aſſeſſment by the major 
part of the Parithioners hinds the Party, albeit he aſſented not to it: and the 
Court ſeemed to be of Opinion that the Cuſtom was not reaſonable, becauſe it 
hid a burthen upon the reſt of the Pariſh. Littletan of Council of the other 
ſide, Suppoſe the Church falls, (hall he pay but 118: Whitlock, If the Church 
falls, the Pariſhioners axe not hound to build it up again, which was not denied 
by Juſtice Jones. 


1 — CDI — 


The ſame Term in the ſame Court. 


* 


A Piobibition was y2ayed, becauſe a Perſon had libelled in the Eccleſias 

Cicol Court fo2 the tenth part of a Bargain of Sheep, which had de pa⸗ 
ured in che Parith from Michaclmas ta Lady-day : and the Party ſurmiſed 
that he would pay the Tenth of che Mol of them, atce ing ta the cuſtom of 
the Pariſh, Fut the Pzohibition was denied : faz as Doderidge Juſtice ſaid, 
by this way the Pazfon Hail be defrauded of all, if. be wall not have his Re- 
comyence, fos nom the heey are gone to another Pariſh, and he cannoc have 
any. Mall at this time, becauſe is was not the time of Dheering, Nota, per 
Whitlock, de animahbus inutilibus, the Parſon ſhall have the tenth part of 
the Bargoin fo Depaſſturing, as.Voaſes, Oxen, &c. but de Animalibus uti- 
libus, he ſhall have rhe Tythe in ſpecie, as Cows, @heep, &c. 


The ſame Term in the ſame Court. 


Pon an Iſſue ſoyned in an Ejectione firmz, it was found foz the Plain- 
1 tiff, and Lewknor moved in Arteſt, &c. becauſe the Ejectione firmæ was 
de Meſſuagio live Tenemento, which is not god foz the incertainty, and ſo it 
was : reſolved 12 Jac, in. this Court, an Ejectione firme lies not, De Tene- 
mento. Co. lib. 11. 54. Savil's Caſe, And it was reſolved in the Excheguer⸗ 
Chamber, that it lies not de pecia texrz 3 and in this Court in Rhetorick and 
Chappel's Caſe it was reſolved chat it lies not De Meſſ. & Tenemento. 


The 


Pogten Tam Locker v 
22 


198 


Sir Robert Brown age 1 = 
Sir Robert Stroud. ] 


The ſame Term in the ſame Court. 
Sir Robert Brown verſas Sir Robert Stroud. 


I N Debt upon an Obligation foz perfozmance of certain Covenantscontains 
ed in certain Indentures made betwien the Parties afozeſaiv, aud the 
Covenant upon which the Queſtion did ariſe was this : R. B. being ſeiſed of 
the Pannoz of Dale, and S. R. S. of the Pannoz of Sale, they exchanged the 
one foz the other, and che Panno2 of R. B. being moze wozth than the Pan- 
3 of R. S. R. S. covenanted co pay foz the ſaid Pannoz 1200 l. and no time 

limited when the Ponep ſhoukd be paid, and the Poney not being paid 
within a year after, R. B. bargained and ſold the ſaid Pannoz by Died inden⸗ 
ted, and inrolled to J. S. and his Beirs, and afterwards bzought an Aaion of 
Debt againſt the ſaid R. S. foz the ſaid 1200 l. who pleaded the matter in Bat, 
and Jermy argued foz the Plaintitf, chat this Plea ſhall not diſcharge the Des 
fenvant of the ſaid Covenant, foz it is a recipzocal Covenant, and he ought 
to ſue the other Party foz the bzeach of the Covenant ; and it is a perfect Bar⸗ 
gain Dyer 30. 14H, 8, 9. and here the Agreement is in Wzicing, and it is 
god, albeft there be no limitation when the Poney ſhall be paid, 37 H. 6. 9. 
Calchrop foz the Defendant, that the Action could not lie, foz the Contract is 
Executozy, and therefoze is not to pay the Poney till he hath the Pannoz, 
foz the Covenant is that pro Maner. &c. he ſhould pay him 1200 l. and the 
wozd pro] implies a Condition and Conſideration, and being ETxecutozy on 
the one part, ſhall be alſo Executozy on the other part, 9 E. 4. 20, 2 1. Abridg, 
in Plowden 134. in Browning and Beſton's Caſe, 15 E. 4. 4. Af A. grant 
to B. all the ancient Pale, and foz them B. grants, that he will make a new 
Pale fo: A. if B. cannot have the old Pale, he ſhall be excuſed from making 
the, new Pale, foz he cannot have che one without doing the other, 6 E. 6, 
Dyer 75. The Contract was, pro 20. which makes a Condition, 15 H. 7. 
10, by Fineaux, Af a Pan covenant with me to ſerve me foz a year, and J 
covenant to give him 10 J. be ſhall have an Action foz 10 l. although he do 
not ſerve me, stherwtle if J covenant to give him 10 1, fo2 his Service, 


Alſo there is no time limited when che Payment ſhall*be made: true it is; 


that in Co. lib, 6. 30, when the Ac to be done is a tranſitozy Act, and no time 
is limited there, it ought to be done in convenient time, but the Law ſhall 
judge of the Conveniency of this time, and the Law will never judge the time 


of Payment to be befoze he hath the Pannoz, pro quo, &c. 


In many Caſes when no time is limiced, the Law will appoint a time, 
as appeareth in 33 H. 6. 48. and Perkins 799, But now in our Caſe-the 
Law will never appoint chat this Ponep ſhall be paid, becauſe the other 
Party hath diſabled himſelf to perfozm his part; like to Sir Anthony Maynes 
Caſe, Co, lib, 5. 21. Doderidge, The Bargain is not perfect, becauſe no 
day of Payment is limited, and the other ſhall have no Action of Debt foz 
the Poney befoze he hath the Pannoz. Jones, A J covenant to make a 


, Feoffment to J. 8. and he covenant in- conſideration of that Covenaus to 


pay me 101. he ſhall have an Action of Debt againſt me, befoze he hath made 
the Feoffment. 

And at another day in Trinity Term, 3 Car. Noy argued fo; the Plaintiff, 
and opened the Caſe thus: Amongſt other Covenants in certain Indentures 
betwen them it was agred, that whereas Dir Robert Brown the Father was 
ſeiſed of the Pannoz of Gadmaſton, with the Advowſon appendant, and Dir 
Robert Stroud of the Pannoz of D. the ſame County, that there ſhould be an 
Exchange between them of the ſaid Pannozs.and becauſe the Pannoz of _ 

Marton 
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Sir Robert Brown verſus 
Sir Robert Stroud, 5 


maſton was the better, Stroud covenanted with the Father and the Son to pay 
1200 l. to the Father fo2 che Demeſns of the ſaid Pannoz and Advowſon, any 
that at Michaelmas next enſuing, there ould be a mutual Entry into the ſaid 

Pannoꝛs, and that in the mean time either of them ſhould take the Pzofics of 
their own Pannozs, and that they ſhould deliver each to other their Evidences, 
and that Aſſurances ſhould be made as Council ſhould adviſe; che Plaintiff 
declare, that they had perfozmedall the Covenants which were to be perfozmed 
on their part, and that the Defendant had not paid the 1200 l. and that there- 
upon this Action of Covenant was bzought. 

The Defendant proteitando that the Plaintiff had perfozmed the Cove- 
nants, and had not p2oduced their Evidences, &c. fog Plea ſaith, that the 
Plaintiff after Michaclmas bargained and ſold the Pannoz of Gadmaſion to 
J. S. and his Heirs, upon which the Plaintiff demurs, and he conceived that 
notwithſtanding the Dale after Michaelmis, pet an Action of Covenant lies 
foz the 1200 l. but otherwiſe it had been if he had ſold it befoze Michaelmas. 
But it hath bern objected that the Ponep by the Covenant is to be paid pro 
the Pannoz, and therefoze becauſe the Defendant cannot have the Pannoz, 
he ſhall not rim Poney, and fes this 5 K. 4. 20. and 24 E. 3. 21. have been 


tited that [ pro] implies a Condition, as pro ſervicio pro maritagio, bitt theſe 
Caſes do not reſemble this Caſe in reaſon, becauſe the Fac to be done here, 
reſts upon an indefinite time, and the Defenvanc is to do the firſt Act, and 
the Defendant is bound to a certain time foz the doing of this Ad. Foz the 
firſt it is agreed, that the Defendant ſhall pay 1200 l. and the Plaintiff agrees 
to make Aſſurances foz this Pannoz, and that the Aſſurances ſhould be made 
as Council ſhould deviſe, and A conceive that the Defendant ought to pzocure 
the Council- to deviſe, foz mutual Aſſurances to be made, and either 
Party ought to. appoint what Aſſurances he would have, and the one ought 
not to be a Carver to the other, neither can one know whac Council the other 
will have, and upon this reaſon is the Caſe, 9 E. 4. 3, 4. and Plow. 1 5. b. 
the Caſe vf the Bell, it hall be weighed by him who is to have the Pzofic, 
— if it were in caſe of an Obligation to perfozm Covenants, there 

e ought to pzocure the Counſel, foz ſaving the Penalty of the Obligation; 
but it is otherwiſe here in caſe of a Covenant, Co. lib. 5. 22. b. 18 E. 3. 27. 
and 4 E. 3. 29. I a Pan be bound to be ready to levy a Fine ſuch a day, pet 
the other ought to bzing the Wit of Covenant againſt him befoze that dap, 
foz otherwiſe he cannot levy a Fine. 

But now the Law is altered, foz now Fines are levied, and Mzits of Co- 
venant are ſued out afterwards, 17 E. 4. 2. per Pigot : If J am bound to you 
in 201. to enfeoff you at ſuch a day of ſuch Land, if you pleaſe to take the 
Feoffment, you are bound to let me know pour pleaſure, and here the Aſſu- 
* is foz the benefit of the Defendant, and he cited Co. lib. 5. 23. and 
7E. 4. 13» 

2. Foz the time, this Aſſurance ought to be deviſed by Council befoze Mi- 
chaclmas, oz otherwiſe the Plaintiff ſhall be enfozced to keep his Pannoz all 
his life, and ſhall be hindzed of the Sale of it foz Payment of his Debts, oz 
other Neceſlaries whatſoever. And 17 E. 3. 1. liking ought to be hewn in 
convenient time: And it appears by the Articles that the time intended was 
befoze Michaclmas, fo2 every thing to be done by the Articles, was to be done 
befoze Michaclmas, Hill. 37 Eliz. Rot. 99. B. R. between Mills and Parſons: A 
Man covenanted in conſideration of 421.Rent to be granted to him, payable at 
Michaelmas and Lady day, yearly, to levy a Fine of a Pannoz to the uſe of 
&c. and the Aſſurance of the Rent is not made befoze Michaclmas, and it was 
reſolved that the Covenant was not perfozmed, foz the Gzanc of the Rent 
ought to be befoze Michaelmas, fo otherwiſe he could not have the benefic in⸗ 
tended, and cited alſo Dyer 347. and 20 Eliz. Dyer 361, and in this Caſe there 
— be Execution of other Articles if the Council did not deviſe chem — 
020 Mi u 


Sanders and others? Dicker verſus 
verſus Meriton. 5 | Moland. 


Wut it hath been objected that the Plaintift bath vot fully Gewn the per« 


mance of the Covenants al their part, but only by icatiog 
— perfezmed, and they have uot averred. that the Del mant hach nes 


Anſw. Towhich A anſmer, that this is god enough; but where J coves 
nant to do no Ad upon a future Coutingzent Act to he dong by another, . 
Jought to ſhew it particularly, but othermiſs in this Caſe, and this is foz ths 
benefic of the Defendant, and therefoze he ought to ſhew it, aud to this yurs 
pole is 3 E. 3. Fitz. Det. 157. and 18 E. 3, 4, &c Jones Juſtice, @uppoſe the 
Defendant had demanded the Aſſurance after a5, and, befoze the wale, 
what ſhall be done 2 Noy, nothing tan be dont after mas: and it was 
adjourned, | | 1 85 


— 


The ſame Term in the ſame Court. 
Sanders and others, verſus Meryton. ; 


- 


Le on Atjon of Covenant the Cafe was ths, Amongt ache Covenants 
a certain Jndenture made between Sanders and others to the Leſl&s, 
his two Leſſozp, —— of all Ancumbza 


= 3 
a8 => | 


done by them oz any other Perſon, and aſſign foz Beach, that 
one of * Leſſozs had a Leaſe, and thereupon then bz Action. 
And Goldſmith moved in of Judgment, chat the nat well 
laid, becauſe it is only laid to be done by one of and the Covenant is 
to'vifcharge them of | done _ which ſhail be intended 
joynt Ancumbꝛantes. Covenant goes as well co Jn 


Z 


eumbzances done ſeverally as joyncly, foz it is of all Jucumbzances dont 
them oz any other Perſon, and lo was the Opinion of che other Juffices, and 
therefoze the Exception was odet⸗ ruled. 


7 Ws — 


5 "CE 


The ſame Term inthe ſame Court, 


Dickar verſ#s Motand. 


N Replevin, the Caſe was thus: A Man made a Feoffment to the uſe of him- 
ſelf for life, the Remainder to his Son in Tail, with Remainder over, the 
Defendant made Conuſance as Bayliff to the Son for 4 8. Rent due to him before 
the ſaid time; in which, gt. to wit, 1 Jau. 13 Jac, which time was before the 
death of the Feoffor, whereupon it was moved for the Plaintiff, that the Avowry 
could not be good, and Roll argued for the Defendant, that it is good enough, 
for the Ante pzediqum tempus quo, Fc. is good enough, and the (ſcilicet) is 
void, for by this it appears that the Rent is due to another, 20 P. 6. 15, And a 
(lcilicet) is but an Expoſition'of that which is, once before, and it ſhall not de- 
ſtroy the precedent matter, but if it be contrary to it, it is void, Co. lib. 5, Knight's 
Caſe, Aſcilicet ſhall not make an alteration of that which went before, 15 Jac, 
B. N. Deſmond and Johnſon's Caſe. In a Trover and Converſion the Plain- 
tiff declared that he was poſſeſſed of the ſaid Goods. 1 Jan. 15 Jac. and that 
- came 


Jenkin zerſus +" | 501 
Vivian. > 


came to the hands of the Defendant, and upon Iſſue joyned, it was found for the 
Plaintiff, and this was moved in Arreſt of Judgment, and by the Court the (ſcil.) 
was agreed to be void, and the Poſtea good; and the like Cafe was 17 Jac. in 
Debt. The ſecond Queſtion is, a Man makes Conuſance for Rent for him in Re- 
mainder in Tail, and does not alledge the preciſe time when the Leſſee for life 
died, but only that he died, and I conceive that it is well enough. 

1. Becauſe an Avowry (which is in lieu of an Action) is a real Action, and in 
real Actions no preciſe day need to be alledged. 

2. Becauſe he avows for 4 8. Rent due, and the Arrear to the Remainder 
which implies that the Leſſee for life is dead; See 14 Eliz, Dyer: The Caſe of 
a Perſon, in one Arundall's Caſe z a Man was Leſſee forninety years, if the La- 
dy Pozley ſhould ſo long live, in an Action brought by him as Leſſee for years, in 
his Declaration he did not aver that the Lady Pozlep was alive, and yet awarded 
good, Trin. 12 Jac. in Yozd and Paramoze's Caſe, the Defendant avowed as 
Heir of Sir John Arundell, and alledged no time in certain of the death of Sir John 
Arundell, and yet awarded good for the reaſon aforeſaid, and therefore he pray- 


ed Judgment for the Avowant. 


The ſame Term in the ſame Court. 
Jenkin verſus Vivian. 


[* Treſpaſs, Jermy foz the Plaintifeeok ſome Exceptions to the Plea of Tote. Hill. x. 
the Defendant : 1. That the Defendant claim Common in Trigemore Cr. Rot. 337, 
Por ratione Vicinagii, and doth nat ſay, a tempore cujus contrarium memoria | 
hominum non exiſtit. 2. The Defendant alledgeth that he and all his Occu⸗ 
piers of Down-cloſe had uſed to have Common in the ſaid Tridgemore :, 
&c. whereas he ought to have ſhewn what Eſtate they had in Down-cloſe who 
have uſed to have this Common: Roll, there nid no Pꝛeſcription in this 
Caſe, no moze than in a common Appendant (which Caſe of a common Ap- 
pendant was agreed by the whole Court) foz it is mixt, 6 E. 4. 55. Co. lib. 
Intr, 62 5. tit. treſpas. . Foz the ſecond Exception, J agree that if ic be by way 
of Pzeſcription, then it is not god, as it is alledged here, but if it be way of 
Cuſtom (as here it is) then it is god, foz a Cuſtom goes to Land, anda Pꝛe⸗ 
ſcription to Perſons, Hill. 11 Jac. Higgs bzought an Action upon the Cale foz 
erecting of a new Pill, and a a Cuffom, that he and all the Anhabi- 
tants, &c. an Exception was taken to it, and it was there ruled that it was 
good, becauſe alledged by way of Cuſtom 2: Co. lib. 6. Gateward's Caſe, and 
alſo Mich. 14 Jac. it may be alledged by way pf Cuſtom as our Caſe is, and 
15 E. 4. when it is by way of Dilcharge, it be alledged in all Dccupis 
ers, Jcrmy foz the Plaintiff, it cannot be a Cuſtom here, foz as it is in 23 
Eliz. Dyer, A Cuſtom cannot extend to a particular place, and this was agre&d 
by the whole Court: But there is another Exception, he claims Common fn 
Tridgmore Pw? fo2 Cattel Levant and Couchant in Down-cloſe, and does not 
aver, that theſe Beaſts were Levant and Couchant upon Down-cloſe, and 
totam Curiam, this ought to be averred, and it was alſo agreed that in 
Caſe he ought to have pzeſcribed : But foz the Exception of all Dccupiers it 
— : but foz the other Exceptions Judgment was giden koz the 

ntiff, 


D d The 


Chambers's 7 1 verſus ONT 
Caſe. Errington. 


The ſame Term in the ſame Court. 
Chamber's Caſe. 


JE ws trio in ibis Cale, chat in Debt upon a Recognizance acknowledgey 
in Chancery, oz in any other Court, the Deſendant cannot demand Oyer 
when Debe is; = Eo I l Debe be age ton « Hen 

it: Put if De Recogni 
ye ng it his Court, then the Defenzanc may demand Oyer of 
the Recognizance. r 


— 
r - * 


The ſame Term in the ſame Court. 
Hariſon verſes Errington. 


1]? Erroz to reverſe an Judictment of Reſcous and Riot, taken in the Couns 
ty Palatine of Durham, Banks aſſigned the Errozs, whereof one was, 

there wan a Warant 60th cjanctim, & diviſim to arreſt the ſaid Hariſon, 
aud 2wo of them arrest bim, and he Arreſt done, 


a Riot, like ta the in 11H. 42. 
of them is ſound gui, it is vo, mo 
ther day in the Came Þ Nay tok xcepti 

1. Peeauſe the Andiament is Jurstor. pro Rege preſentant. & c. any 
dach not ſay, that twelve Jurozs preſentant, and peradventure but eleven din 


paeſent. Gerz N 
„The names of the Juras ought ta habe bern certified, foz peradventure 
they are not probi gs be luc Willains and Durlaws, 15 H. 


4. 41. | . 'F 
3. Bis foundibac Rolſon the Sheriff hy vertue of a Wait direcev to him, 
came, &c. and upon this was made by Harriſon, &c. and it doch not 
appear what manner of Wi it was, Gileet, : Capias ad ſatisſaci 
93, Sec. and if there were ns Wait there con be no 
a Mit, yet if Cxecytion were none by verſus of aworher A 
Party may.diſohey it, 8s if vy68; an habore — 


| Cozoners, 
found the Earl of R. was felo de ©, was quait, berauſe is did not appear chec 
it was per ſacramentum probor. & legal, hominum: Anp in the Cale of Sanums 
this Term an Jndictment was quaſht foz the ſame cauſe, 


The 


Rocheſter verſa? | = verſus 
Rickhouſe. 1 Robinſon. 


Ihe ſame Term in the ſame Court. 
Rocheſter verſas Rickhouſe. 


Na Writ of Error to reverſe a Judgment given in Ejectione firmz in em- 
caſtle, Banks aſſigned theſe Errors. 


1. The Plaintiff declares of a Leaſe made de Burg. five Ment. which is not 


, no more than in Ejectione firmæ de Pell. ſive Tent. 

2. Becauſe the Judgment is not quod capiatur as it ought to be, becauſe it is 
vi & armis. 

3. The Judgment is Ideo conceſſum eſt, where it ought to be conſideratum 
eft, and for theſe Errors the Judgment was reverſed : And the ſame day ano- 
— between Bell and Pargery Strongurp was reverſed for the ſame 
cauſes. 


The ſame Term in the ſame Court. 
Petit verſus Robinſon. 


K Erroz to reverſe a Judgment given in C.B. in a Replevin, there Jerm 
I foz the Plainciff aſſigned two Errozs : | _—_ 
1. It appears, that after the Wzit and befoze the Trial, it was coram Ju- 
ſticiar. Dic. Domini Regis, and there was not any pech of any King but of 
King James befoze, and there is no @pech of his Demiſe, and therefoze this 
ſþall be intended befoze the Juſtices of King James, which cannot be. 
2. Becauſe the Niſi prius is certified to be tried befoze Franciſco Harvey, 
Mil. uno Juſticiar. &c. and the Poſtea returned, is befoze Franciſco Harvey 
Arm. argued, and ſo there was no ſuch — of Niſi prius as Francis Harvey: 
Banks foz the Defendant, J conceive the Erroz to be becauſe the Ad⸗ 
journment was per br. Dom. Reg. and King james was named befoze, ſo that 
the Dbjection may be, that it ſhall be intended the Wzic of Adjournment of 
King James, which cannot be, but J conceive the Mzit is general, and ſhall 
not be intended, that it can be adjourned by the King's Wzit who was dead 
befoze, and the Clerk of the Aſſiſes, who certified it, is bound to take notice 


the Copy, out of which the Clerk certifies, it hall be amended, 22 E. 4. 22. 
35 H. 6, 23. b. Co. lib. 8. 136. Blackmore's Caſe, which is a ſtronger Caſe 
than this. But it hath been objected, that the Recozd is certified by the Zu⸗ 
ſtices, and now there can be no Averment to the contrary 3 but A conceive 
that this Court may ſend to the Clerk of the Aſſizes to amend it, and thoſe 
Objections were over-ruled in C. B. in the ſame Caſe, Doderidge Juſtice, 
A conceive that notwithſtauding theſe Exceptions the Judgment ought to be 
affirmed, foz as to the firſt, the Court is bound to take notice of the Demiſe 
of the King, and therefoze it ſhall be intended the King- that now is, and ſo 
the Wizic of Adjournment god enough, in Dyer, King Hen. 8. made a Pa⸗ 
tent, and it was Enricus Dei gratia, &c. where it ſhould be Henricus, and pet 
the Patent god; ſo in a Wzit to the Biſhop, the Subſcription is, Epiſcop. 
Nor this is god enough,foz the Biſhop of Norwich is very well known. And 
foz the other, Aconcetive it is not well —_— becauſe it is not ſhewn y 
* d 2 ther 
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20 Crabbe and his Wife 
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ther he were a Knight at the time of the Cercificate oz not, and ſo may well 
ſand together, that he was a Bnight, fo he might be an Cſquire at the time 
as of the Trial, and befoze the Recozd certified might be made Knight. Jones 
| Iuftice to the ſame intent, and that we ought to take notice of the Demiſe of 
the King, and therefoze it ſhall be intended of the Wzit of Adjournment of 
the King which now is, and therefoze is no Trroz, and pet if it were, it were 
amendable : Whitlock Juffice agried, and therefoze the Judgment was affirms 
ed by the whole Court. 


The ſame Term in the ſame Court. 
Crabbe and his Wife verſus Tooker. 


N Covenant between Malter Crabbe and Anne his Wife, againſt Taker, 
the Covenant upon which the Breach was laid, was this, Taker the Defen- 

dant covenanted with Toker his Son, and Anne Slade (one of the Plaintiffs, 
whom he intended to marry) to give them their Meat and Drink in his Houſe, 
and if any diſcontentent ſhall happen between the Father and Son, fo that he, and 
his Wife Anne ſhould r with Taker the Father, then they ſhould 
have 6 Beaſts, Gates, tc. the Son died, Anne diſagrees to dwell with 
Toker the Father, and marries with Crabbe, who with his Wife Anne brin 
this Action 3 and CTyloz argued for the Plaintiff that the Action lies, for 
the Covenant be in the Conjunctive (if they difagree) yet it ſhall have a disjun- 
dive Interpretation, as where a Man covenant to levy a Fine to one and his Heirs, 
if he dies the Covenantor may levy a Fine to his Heirs 3 and Hill and Gzange's 
Caſe in Plow, Two Tenants in common grant a Rent, this ſhall be taken for ſe- 
veral Rents, and Co. lib. J. :Wiingsby's Caſe, alſo the Wite is Party to this Co- 
venant, and ſhe muſt either have Remedy upon this Covenant, after the death of 
her Husband, or not at all, for ſhe cannot diſagree in the life time of her Husband 
hens it was agreed on the other ſide, that there ought to be a diſlike between 
all joyntly, tht Farher, the Son, and the Wite : and now one of them bei 
the Covenant is diſcharged, like to the Caſe put in Byudenel's Caſe, Co. lib. 5, 
IF Admin iſtration be Granted during the Minority of three, if one of them dies, the 
Adminiſtration ceaſeth,” and 31 Eltz. in C. B. A Leaſe was made to three, and 
the Leffor grants to them to be diſpuni of Waſte quamdiu cohabicarent, 
one of them dies, and it was reſo that now they ſhall be liable to Waſte, Al- 
ſo the Bar is not good, for it is pleaded that Diſcozvia ozta fuit, and doth not 
thew what cancer of diſcord this was, and therefore not good , as 3 H. 6. In 
Annuity brought n canfilio, gc, he ought to thew for what manner of Counſel 
it was: Whitlock Juſtice was of Opinion fot the Plaintiff, and chat this Cove- 
nant extends to the Wife, and that upon equal Conſtruction, becauſe it comesin 
place of the tuft Covenant, and this was inended for the benett of the Wile, 28 
well after the death of the Husband as before: Jones Juftice was of che contr 
Opinion, and that the ſecond Covenant was a ſeveral Covenant from the fir, and 
that the diſagreement is to be made by all three joynely, and that when one dies 
the Covenant is gone, 2 Elix. Dyer, A Man will that A. B. and C. his Feoſ- 
es hall fell his Lavd, B. dies, no the Authority is determined. The Lord 
Ghapconmitced the ody. of his Son to four, one of them dies, the Auth 
is tone, and in this Caſe there is no matter of Intereſt, but an Agreement, and 
in luch a Caſe as this is a Feme Covert, hath a Wil, albeit ſhe hath no legal WIN 3 
bat in this Caſe there ought to beatifagreement of both, and there to bea 
diſlike of the Father alſo, and in the Declaration it is alſo faid, that (he diſagrood. 
Dodertdge 


Crabbe and his Wife 0 
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Doderidge agreed with Jones, that the Declaration is not good, and that it is 
not warranted by the Covenant, and that the Breach is not well aligned. The 
Caſe is grounded upon the fecond Covenant which conſiſis upon a Contingency 
which Contingency is, it there happen any diſcord between the Father and the 
Son, gt. the words are joynt, and all ought to diſagree: True it is, that in ſome 
Caſes a Conjunctive ſhall be taken for a Disjunctive, but this is according to the 
matter and circumſtances of the fac, but in our Caſe it ſhall not be taken diſ- 
junQively. If the Father, the Son, and the Wife had diſagreed, then it is clear 
that an Action of Covenant lies, but this is caſus omifſus, and no Provifion for 
it. Alſo it is only alledged in the Declaration, that ſhe diſagreed, whereas a mu- 
. tual diſagreement between all ought to be alledged, and therefore Judgment was 
given, Nuod querens nil ca per billam, But all agreed, that the Wife 
might have boarded with Tohker the Father, if (he would, but her new Husband 


could not. 


7 — Derjeant tak divers Exceptions to an Judictment of Fozcible 
Entry upon the Statute of 8 H. againſt Plowden and others foz expel⸗ 
ling one Syms from his Cohy-hold, and the pzincipal Extept ion was, becauſe 
(diſſcifivit) was uot in the Juntument, and in truth it cannot, foz albeit the 
Starute of 21 Jac. cap. 15. gives power to Junges and Juſtices of Peace to 
give Refficution of Poſſeſſion ts Tenants foz years, and Copy-holders, in 
which there _ be — —_ — —2 — pet —— — 
give an Indiament ozcible Entry opy⸗ hold. Noy a 

ſhall now have an Indictment of Fozcible Entry, but (diſſeifivit) ſhall not be 
in ic, foʒ no Jury will find that, becauſe it is not poſſible, becauſe a Copy-hol- 
dez hath no F2z@-hold, and pet a Copy⸗ holder ſhall have a Plaint in nature of 
an Aſſize again a Stranger, but not againſt the Lozd 2: and at laft the Opi- 
nion of the Court was, that the Indictment was god. 


U a Capias directed to the Sheriff of London to take the Body of J. S. 

the Capias was returnable die Jovis, which was the day of All-Souls, and 
thereupon the Sheriff tok the Party, but he 4eturned, that becauſe the Re- 
turn of the Wzit was upon a day that was not Dies Juridicus, he ſuffered the 
Party to gs at large: Aud the Return was holden ſulufficient, og by Dode- 
ridge the Mzit was god, and the taking and detaining of che Party by vertue 
thereof was lawful, but yet he could not have the Party there at the ſaid day, 
and cherefoze the Sheriff was compelled to bring the Party into Court, which 
the fame day he did accozvingly, 


— — 


The fame Term in the ſame Court. 


A noz of D. by Derd, and died, the Gzante# loft his Ded, che Land is 
extended to I. D. by vertue of a Recoguizance acknowledged by the eldeſt don 
of the Gzantoz, the Gzante ſue foz his Annuity befoze the Council of York 
to be relieved in , foz that in reſpec of the loſs of the D&@d he could 
not have Remedy at the Common Law, and J. D. the Conuſe obtained a 
Pꝛohibition out of this Court upon this ſurmize, that although the Council 
of York Ghouls make a Decre, chat he ſhould pap the ſaid Annuity, pet it 
tould-be no Diſcharge foz ſo much agatuſt the Conu30z, becauſe their Decrs 
was no legal Eviction. Now came Smith of the Temple, and pꝛaped a Pro- 
cedendo foz the Gzante to the Council of York, and che Opinion of the whole 
Court was, that a Decree, there being no legal Eviction, ſhall not be a Diſs 
charge foz ſo much againſt che Conuzoz, Doderidge, the Gꝛante of the _ 
cyarge, 


Pan granted a Rent-charge of 121. to one of his Dons out of the Pans . 
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charge, having now loſt his Deed, can have no Remedy in Equitp, foz in 
this Caſe Equitas ſequitur legem, and of the ſame Opinion were Jones and 
Whitlock : but by Doderidge) which was not denied) if the Gzantee had loſt 
the Died by a caſual Loſs, as by Fire, 8c. in ſuch a Caſe he ſhall have Re- 
medy in Equity: and he ſaid, that in the beginning of King James, when 
Egerton was Load Chancelloz, there was ſuch a Caſe in Chancery: A Gꝛan⸗ 
tee of a Rent-ſeck had Deiſin of it, ſo that he might have an Allize, and he de⸗ 
viſed it to J. S. the Devil ſued in Chancery to have his Rent and Seiſin of 
it, and he could have no Remedy foz it in Chancery : And this was one Mal- 
lery 8 Cale. 


— 


The ſame Term in the ſame Court. 


NE Hebborne was indicted foz topping a Map, 8c. and it was moved 

that the Jndiqment was inſufficient, becauſe it is not laid that it was 

communis via, but only that it was a way to the Church, and pcx Curiam, it was 

god enough, and by Jones Juſtice the Indictment is = enough, although 

there wants vi & armis, becauſe he who is ſuppoſed to ſtop the way is owner 
of the Land. 


he 


In the ſame Term in the ſame Court. 


A* Action upon the Caſe, upon a promiſe was brought in the Town of 
Nozthampton, and the Conſideration alledged was, that if the Defen- 
dint here in the Writ of Error, would diſcharge Ba of Execution, t. that 
then the Plaintiff here in this Writ of Error promiſed to pay him eleven pounds, 
and there the Defendant pleaded, quod exoneravit illum de Executione relaxa⸗ 
vit. And Bolſtred, for the Hlaintiff moved this for Error, that the Plaintiff in 
the inferiour Court did not ſhew by what manner of Releaſe it was, nor that it 
was by writing; for this being the Conſideration upon which the Action was 
grounded, ought to be put in certain, Mich. 15 Jac. Staple and King, Execu- 
tion of a Conſideration ought to be ſhewn, 35 Y. 6. 19. a Diſcharge ought to 
be ſhewn in certain, 22 E. 4. 43. the Lord Lifle's Caſe, and Mich. 16 Jac. in 
this Court Liverel and Rivet's Caſe (which was entred, Trin. 16 Jac. Not. 
322.) in an Action upon the Caſe, upon a promiſe upon Ifſue joyned, it was 
tound for the Flaintiff, and it was moved in Arreſt of Judgment, becauſe the Con- 


ſideration was, that the Plaintiff ſhould diſcharge one Ogle, and he declares, that 


he did diſcharge him, and thereupon he — this Action, and becauſe he de- 
clared but generally, quod exoneravit, the Judgment for that very cauſe was ſtay- 
ed, and 36 Eliʒ. one covenanted to make an Aſſurance, and pleaded generally 
that he had afſured , and reſolved that it was not good, and in Roſſe and Yar- 
vp's Caſe this Term (which was entred, Trin. 2 Car. Rot. 1408.) In Cove- 
nant the Defendant covenanted to give Security, the Defendant pleaded that he 
offered Security, and reſolved that it was not good, per que ec, for the 
Defendant, that the Plea is good enough, for a Releaſe by Parol is ſufficient, 1 
will remember but one Book, upon which I will rely, 27 P. 8. 24. Jo2van's 
Caſe, in an action upon the Caſe, the Defendant aſſumed to the Plaintiff," that if 
the Plaintiff would diſcharge J. T. of ſuch an Execution in which he is bound 
at the Suit of the Plaintiff, then if J. C. did not ſatisfie the Plaintiff by ſuch a day, 
the Defendant would do it, and they were at Iſſue upon an Aſſumpũt, and there 
the Count is admitted good, and he need not plead it was by Writing, becauſe 
the Diſcharge is good withcut writing, but it hath been reſol ved, that it a Man be 

in 
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— at my Suit, and 1 go to the Sheriff and command him to diſcharge 


the Party, this is a good Diſcharge, although it be by Parol. Jones, If 1 ſay 
to the Sheriff, ſuffer the Party to go at large, this is a good Releaſe both to the 
Party and to the Sheriff, and by him (relaxavit) implies a ſufficient Releaſe, and 
therefore the Plaintiff in the Writ of Error ſhall be barred. And if a Man be 
bound to fave one harmleſs in an Action brought upon this Obligation, he pleads 
that he hath ſaved him harmleſs, and ſhews not how, the Plaintiff demurs gene- 
rally, he ſhall not now take 2 it, Doderidge. The Caſes put by 
Bolſtred are not to this e, for all thoſe Caſes are of things in certain, and 
he agreed that a Releaſe by was ſufficient, and the Caſe of 22 B. 8. is a 

ger Caſe than this is. Whitlock agreed alſo, and therefore Doderidge ad- 
viſed the Plaintiff to be ſatisfied, or otherwiſe they would affirm the firſt Judgment. 


* 


Trin. 2 Car. In the King's Bench. 


Cary's Caſe. 


[ N Cary's Caſe of Grays- Inn (where theſe mods were adjudged Adionable, 
You a Counſellor ? a Fool, an Ass, an man, 2 Counſellor of Law, a 
Fool in the Profeſſion) it was ſaid by Jones it was not [ufficienc to ſay, 
that be was eruditus in Lege, but he ought to ſay that he was Homo Concilia- 
rius: and he ſaiv that in Palutainance againſt n, it came in queſtion 
upan Evidence to @ Jury whether one who is a Bariſter may give Advice, 
and it was ruled he could not, albeit he had Letters Patents to enable him as 
fully as if he had been called to the Bar: and in Fleetwood's Caſe adjudged, 
that t r 
were 


—_—_— 


—_ — — — 


The ſame Term in the ſame Court. 
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I Hill. 2 Car. In the King's Bench. 


O E Matthias Wheelhorſe was indicted. at the Seſſions of the Peace, 
holden in the Town of Northampton, quia 8 and becauſe he 
divers days and nights did frequent the Youle of & c. which was within the 
Liberties of Northampton, and was a ſuſpected Bawdy-houſe : and Crawley 
- Serjeant moved that this Indictment was inſufficient foz thzee reaſons. 
1. Becatile it does not appear in the Indictment, that the Party knew 
this to be a Bawdy-houſle, | „ 
2, Becauſe it is not ſaid that it was a Bawdy-houle, but that it was ſu⸗ ; 
ſpected to be a Bawdy-houſe, ; 
3. Becauſe the Indiament is befoze Juſtices of Peace, Villa de North- 
hampt. and the e is infra libertates Ville de Northampt. and it ſhall not 
be intended that the power of the J ol Peace extend thither, and foz it 
ſe Co. lib. 5. 120. Long's Caſe. 13 H. 733, 34. 22 H. 7. Kelleway 89. Co. 
lib. 9. Mackaley's Caſe : and the Court we no Opinion concerning the Ex- 
ceptions : But another thing was moved, to wit, that one could not be in- 
dicted befoze Juſtices of Peace foz being Noctivagus, but this is to be enqui- 
red of in the Let, and in this the whole Court was againſt him, foz it ts a 
Pildemeanoz, and it is contrary to the Statute of Wincheſter, and everp one 
may arreſt him: And at another day be moved this laſt Exception again, and 
ſaid that the Juſtices of Peace have no power to fine Pen that are noctivagant, 
yet true it is, that a Court-Leet hath ſuch a power, Raſtal. Leet 2. and trie 
it is alſo (as it is in 4 H. 7. 1, 2.) that every one may arreſt a Night-walker, 
but there it is ſaid that if he appeareth to be a Pan of god fame, che Party 
who arreſts him to let o at large; and the Indicment here is 
only that he was Noctivagus, and it appears not that he is a ſuſpicious Night- 
walker: and by Doderidge and Whitlock Juſtices (only pꝛeſent) by the Com- 
mon Law every Pan may arreſt him who is Noctivagus, and the woꝛd (NoRi- 
vagus) implies that he was a common Night-walker, and they ſaid chat Ju- 
ſtices of Peace by their Commiſſion have power to take Indictments, 
foz it is of ill behaviour, and albetc the t were noͤught foz the other 
Exceptions, yet being god in this, it ſhall not be quaſht, and therefoze Judgs 
ment was given upon it, and the Party figed 40s, + | | Js 
4 oF 3 


— — — 
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The ſame Term in the ſame Court. 


9. 7 iz 437.0 
Sparrow verſus Sherwood. 


FF Trover and Converſion of two loads of-Nitches of certain Land, &c. 
The Defendant juſtifie by the Command of Hare, to whom part of che 
Land belongs; and to one Pots, to whom another part in Right of the Laby 
his Wife belongs, and ſhews chat part of the Fitches vid grow ups 
on the Land ok one, and part upon the Land ok the other, and upon this the 
Plaintiff demurs. "I. - 

1, Becauſe he juſtifies by the Command of two generally, and he cannot 
juſtifie upon the Land of the one by the Command of che other, and therefoze 
he ought to have alledged ſeveral Commands, 

2. Becauſe he does not ſhew particularly upon whoſe Land the Fitche 
grew, but that part grew upon the Land of one, and part upon the Land 
the other, which is incertain, 


3. Becauſe 


Riſley ver/as 3 
Haynes. 5 


3. Becauſe the Wife of Pots is called by the name of „ and t 

of an Eſquire cannot be a Lady: — * and Whitlock lis = 
che firſt were of Opinion, that it was god enough; foz although it were a 
| Joynt Command, pet the Parties commanding having ſeveral Titles, it ſhall 

be taken as ſeveral Commands, reddendo ſingula ſingulis: and foz the third, 
it is god enough, being in a Plea, otherwiſe, if it had been in a Mzit: But 
foz the ſecond Exception, the Bar is not good enough, becauſe uncertain, ſo 
that although upon other Exceptions moved by the Defendant, the Replication 
of the Plaintiff was not god, pet the Defendants Bar being ill, the Plain- 
tiff ſhall have Judgment upon the Declaration: And the Plainciff had Judg- 
ment accozdingly. | 


— ————— 


e a e Fi | [5 8851 
P. an Action apt the Caſe, upon an Aſſunipſit, the Plaintiff declared upon 
the Sale of the ſeveral parcels of Tobacco, to wit, for one parcel ſo much, for 
parcel ſo much, and fo forward, and in the Conclution he ſaith, quæ 


for there is a particular promiſe for every parcel, and the ſumming up 
of particulars is only Surpluſage and Officiouſneſs of the Clark, therefore the Judg- 
ment was affirmed”: And Nota, that Jones ſaid Dbiter in this Caſe, that upon 
a Contract, the Party to whom Payment is to be made, need not make Requeſt 
and afterwards it was agreed by the whole Court, that it ſhould be amended, 


otherwiſe it had been more. 


The ſame Term in the ſame Court. 


A Gzeat multitude of Welſh-men were indicted foz the death of a Pan, 
by an Inquiſition taken befoze the Cozoner in the County ok Mount- 
in Wales, and Littleton of Council with the Welſh-men tok ſome Ex⸗ 
ns to the Inquiſition : as, 1. That the Cozoner cannot take any Jn- 
queſt, unleſs it be ſuper viſum corporis, and to this purpoſe he cited Britton 
6 Rich. 2. Coron. 107. 21 Edw. 4. 70. 2 Rich. 3. 2. This alſo is the reaſon 
that if a Pau dzown himſelf, and cannot be found, the Cozonez cannot en- 
quire of the death of this Pan: but foz the King to have a Fozfeicure of his 
Gods, an Inquiſition ought to be taken befoze the Juſtices of Peace, as it 
was reſolved in this Court, Trin. 13 Jac. upon which the firſt was, 
that the Inquiſition was taken at D. in the time of King James, ſuper viſum 
corporis, in D. in the time of this King, and foz this he cited two Pzeſls 
dents out of Coke's Bok of Entries: _— Exception was, — 
e t 


210 King ver ſas 
Merrick. 1 


the Inquiſition was per Sacramentum probor. & legal. hominum Com. prædict. 
whereas by the Statute of 4E. 7, this Inqueſt ought to be by Pen of the four 
Towns next apjoyning, and this ought to appear in the Indictment alſo Hill, 
10 Jac. Rot. 3. Co. lib. Intr. 354. And day was given to the Attoznep-gene- 
ral, to maintain this Jnquiſition 2 But afterwards, Paſch, 3 Car. the Judic- 
ment was quaſhed, eſpecially foz the firſt Exception, 


2 


— — — 
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The ſame Term in the ſame Court. 
| King verſas Merrick. 


FP an Action upon the Caſe foz theſe wozvs, I charge you King with Felory, 
and you Conſtable (innuendo Thomas Legat) to apprehend him: And a 

rdi Arreſt of Judgment by Bacon, that 
re not, becauſe they are not 
ac. in this Court Powel 


an expꝛels Affirmation, and foz \ 

and Baud's Caſe, where an Adis obthe fo; £ 

cd Powel of Felony, for ſtealing 5 nine, . 
Allo the Plaintiff did not ſhe w in his Declaracto! 


are divers kinds of Felony, „ 
Pl. 4. 6 H. 7. 1. and in this Cale it | mitiori 

not be intended ſuch a Felony foz which he map be hanged : If one charge 
another wich Felony hath committed a Mayhem, it is clear chat an 
Action will uot lie. | 


Aud the other wozds (1charge you Conſtable to a d him) are not 
Actionable, aud the wozds are only ſpoken to the Plaintiff: Alſo the wozds 
are laid to be in London, and it appears that the Conſtable was of a 
Town in Norſolk, who cannot appzehend any one in London. Earle foz the 
Plaintiff, It hath bern argued that the wozds are not Actionahle, becauſe Fe- 
—__ 22 3 * it ſelf Cope, alſo; But J conceive 
that in thi; 'elony ſha taken accozding to t 1 and common 
Ac on, which is fuch a Felony foz which a Pan map loſe his life, and 

.\ foz this he cited Co. lib. 4. 15. b. Yeomans charged Hext, for my Ground in 
Allerton Pext ſeeks my life, and if I could find John Silver, I do not doubt 
but within two days to arreſt him upon ſuſpition of Felony : and it was adjudged 
that foz the laſt woꝛds the Action lies, becauſe he ſhall be impꝛiſoned foz fufpi- 
tion of Felony, and Felonp is there taken accozding to the common Accepta⸗ 
tion of the woꝛd. 

It hath been objeeed that there is no expzeſs Aﬀirmation of the Felony, 
but J conceive that there is, 39 Eliz. Aion was bzought foz theſe wozds ; 1 
will call him in queſtion for poyſoning my Aunt, and adjudged that it lies, and 
Mich. 37 & 38 Eliz. Woodrofc and Vaughan's Cale foz theſe wozys : I did not 
know Mr. Wadzofe was your Brother, I will prove him palms, or elſe I will 
bear his Charges: and adfudged Actionable. And 44 Eliz. Rot. 351, This 
Man. (innuendo Jahn Latham) hach cut my Wives and his Father know- . 
ing of it received it of him, and the Money and Rings therein, and therefore I 
charge him of flat Felony : amd reſolved that fz cheſe mus (did cut my Wiſes 
Purſe) no Acton Ties,foz the cutting of ones Purſe only is not Felonp,unleſs 

* it be taken from the Perſon 3 and to receive one is not Felony, but reſolvey 
that the laſt wozus were Acionable, and chen it was agr&@v chat if one ſay, 
that I. S. div fi ſuch an one that had committed Felony, and vid ſuffer him co 
ſip away, Acharge him of Felony, cheſe wozus are not Actonable, and Mich. 
20 Fac. in this Court that theſe wozds (bear witneſs I arreſt him of Felony) 

are 


Good's ; 211 
Caſe. F | 


—____ 


are Actionable, and therefoze he pꝛayed Judgment foz the Plaintiff, Dode- 
ridge Juſtice, the Moꝛds are not Actionable : And Hext's Caſe comes not to 
this Caſe, foz there by the wozd (Felony) it was manifeſt whac Felony he in- 
tended by the Circumlkances of the @pe&ch 3 to wit, that he meant ſuch Fe- 
lonp foz which he might loſe his lite, but the wo2ds here being general of Fe- 
lony, it may be intended as well of a Mayhem as of any other Felony ; foz 
in an Appeal of Mayhem, he is arraigned as Felo Domini Regis 40 Aſſ. and 
the other Caſe of 44 Eliz. I do arreſt him of flat Felony, is not conſonant with 
with the reaſon of this Caſe, foz there by the Arreſt his liberty is taken away, 
but in this Caſe there is no reſtraint, and it is very hard to make theſe Caſes 
agrees together, foz wozds are as variable as the faces of Pen, &c. Jones Ju- 
ſtice agreed, and he tok it foz a general Rule, that where wozds carry a double 
ſenſe, and there is nothing to guide the ſenſe moze one way than another, 
there the wozds are not Acionable, foz finiseſt legis dirimire lites : And theres 
foze if one ſaith of another, that he hath the Pox, becauſe the ſenſe is ambi⸗ 
Kuous, it ſhall be interpzeted in mitiori ſenſu, and therefoze the wozos are 
not Acionable ; ſo if one ſays of anocher, that he hath ſtolen his Apples, oz 
his Cozn, becauſe they may be. Apples from the Tree, oz Cozn in the Field, 
the taking whereof is no Felony : but it was adjudged in the Common Pleas, 
when J was there, that theſe wozds, viz. Thou art a Thief, and haſt ſtolen my 
Corn, are Actionable by reaſon of the addition of the wozd Thief. 

Do that the ſpeaking of wozvs of a double ſenſe are not Actionable unleſs 
ex antecedentibus, oz conſequentibus, it can be collected that the wozds were 
ſpoken in pejori ſenſu : Then the wozds in this Caſe (I charge you with Felo- 
ny) peradventure intend ſuch a Felony, foz which he ſhall recover Damages 
only, which is Mayhem, and therefoze no Action will lie. Thele wozds (Thou 
art torſworn) are not Actionable, becauſe foz\wearing may be in oꝛdinary Com- 
munication, oz in a Court of Juſtice, and it ſhall be taken in mitiori ſenſu : 
but if he ſays, Thou art forſworn in a Court of Record, it is Adionable, and 
if in this Caſe he had charged him with Felony, and laid further that he had 
ſtolen, &c. they would have ben Actionable, but here he only charges him 
with Felony, which is an ambiguous wozd 3 and alſo it is no direct Affirma⸗ 
tion, and therefoze not Actionable, and Judgment was given Quod querens 
nil capiat per Billam* 


—— —— 


* 


The ſame Term in the ſame Court. 


Good's Caſe. 


Ood and his Wife brought a Writ of Error upon a Judgment, given in the 
Court of the Caſtle of Windſoz, in an Action of Debt there, which was 
entred, Trin. Pich. 2 Car. Rot. 119, 120, and two Errors were aſſigned. 
t. Becauſe the Judgment there is given in theſe words, ideo conſideratum ad ju⸗ 
dicatum, & aſſeſſum eff, whereas it ought to be only by the word conſideratum, 
and the Judgment being the Act of the Court, the Law is preciſe in it, and there- 
fore it hath been reſolved, thata Ju t given by the word (conceſſum) is not 
good, but it ought to be by the word (conũderatum.) 2. The Colts ex incre- 
mento, are not ſaid to be given, ad petitionem querentis, as it ought to be, for 
beneficium nemini obtruditur, and therefore it hath been reſolved in this Court, 
that an Alien born ſhall not have meditatem linguz, if he does not requeſt it, 
and as to this it was anſwered of the other ſide, that Coſts ought always to be aſ- 
ſeſſed ex petitione querentis, and albeit here the requeſt of the Plaintiff was not 
Te 3 preciſely 


212 


Ce. 3 


preciſely put to increaſe of the Coſts, yet at the beginning of the Judgment it is 


ſaid, Jdeo ad petitionem querentis confiveratum, 8c. And that Coſts ſhall be 
given ex incremento, ſo that this requeſt goes to all the Sentence, and by the 
unanimous Opinion of all the Court, the Judgment was reverſed for both the Ex- 
rors, for, 1. JÞdeo conſiderat, avjudicat. ec. is not good, the Judgment being 
the Act of the Court, and the Law hath appointed in what words it ſhall be given, 
and if other words ſhould be ſuffered, great incertainty and confuſion would enſue, 
and needleſs Verboſity is the Mother of Difficulty. 2. The Increaſe of Coſts 
ought to be given ad petitionem querentis, and the words (ad petitionem que- 
rentis) being miſplaced, will not ſupply this defect, and Dammages ex incre- 
ments is always given ad petitionem querent. for as Bzacton ſaith, Dmne ju- 
dicium eft trinus adus trium perſonarum, judicis, acozls & rei, and if in this 
Caſe the uſual form ſhould not be obſerved, all would be in a confuſion, and in 
as much as the words are miſ- placed, it is as if they had not been put in at all, and 
therefore void, like to a Caſe put in Walſingham's Caſe in Plowden, where 
an Averment mil is, as if there were none: In this Caſe the Ju 

was reverſed, and Trin. 3 Cat. in B. A. inter Hill. 2 Car. Kot. 849. a 
Judgment was reverſed, becauſe it was Jv80 conceſſum & conſideratum eſt. 
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